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.The United States C cmrnissiGn on Civil Rights 
first endorsed the proposed Federal Equal Rights 
Amendment in 1973, 1 soon after it was adopted by 
the United States Congress and reported to the 
individual States for ratification. 2 The language of 
(•Sjic Equal Rights Amendment 3 expresses the basic 
principle that government at all levels should treat 
women and men as.widividuafls having equal rights 
under law and provibesjbr the implementation of 
this principle: 



Sec. 1, Equality of rights under thejaw shall 
not be denied or abridged by the United States 
or by any Station account of sex. 

Sec. 2. The Congress shall have the power td 
enforce, by appropriate legislation, the provi- 
sions of this article. 

Sec. 3. This amendment shall take effect two 
years after the date of ratification. 

The Commission reaffirmed its support for the 
Equal Rights Amendment in 1978 when Chairman 
Arthur Flemmmg and Commissioner Frankie Free- 
man testified in support of extending the period of 
time in which ratification could be accomplished. 4 In 
December 1978 the Commission published its State- 
ment on the Equal Rights Amendment. s In that 
statement, the Commission documented the continu- 
ing need for the Equal Righb Amendment and the 
gxpenence of the 16 States that already have added 
equal rights provisions to their State\ constitutions.* 
On the basis of its study, the Commission concluded 
that "~ 4fc 



4 The full text of tms endorsement is reproduced as Appendix A # 
1 The ERA was approved by Congress and sent td the Slates for 
ratification on Mar, ^2. 1972, 49 years after n,»fis first introduced This 
legislative history is reviewed in L,S , Congress* Senate Judiciary Subcom- 
mittee on ihe Constitution, Report Pursuant to S, Res, 170, 95th Cong.. 1st 
sess., 1978. pp. 31-35. 

* R'RJ. Res. 208, 92d Cong., 1st sess.. 86 Stat. 1523 (1971). 

* It Congress, Jixiendmg the Raoftcauon Pendd for the Proposed Equal 
Rights Amend mem. Hearings On H.J Res. 638 Before the Subcomm. on Cm/ 
d Constitutional Rights oj the House Comm. on the Judtuary, 95 1 h Cong,, isi 
&. 20 scss, 1977- ;» (statement of Anhur $ Hemming and Frankie IVL 
Freeman), p. 334 f 

* US.. Commission on Qvil Rights, Statement on the Equal Rights 
Amendment 1 1978) (hereafter cued as 1978 ERA Statement}. » 

* Ibid. Fourteen States have added equal rights provisions to their- 
constitutions since 1970- AlaAau Alas Const, Art I, §3 (1972)r Colorado* 
Colo Const Aft 2. §29 (1972); Connecticut. Conn. Const. Art 1, §20 



attainment of full, equal nghts for wefmen and 
men requires ratification of the proposed 



*ERA is at least as 
Congress proposed 



amendment. The need for 1 
great today as it was when 
the amendment to the State; in 19J2. Measured 
v by any standard, gender lines have not been 
erased, and the history of uneaual treatment of 
men, and women has not oeen adequately 
redressed under existing law. -Moreover, as a 
resHl\ of experiences under State constitutional 
amendments virtually identical to the proposed 
Federal amendment, it is even clavrer n6w than 
k was irnT972 that the ERA is the. appropriate 
remedial action l6 address this inequality and 
assure women and men equal justice before the 
law. 7 

In the 2 years since the Statement was issued, the 
Commission has viewed with increasing concern the 
gap between reality and myth concerning the mean- 
ing of the Equal Rights Amendment. The Commis- 
sion believes that this gap has significantlyMnterfered 
with efforts to add /the amendment to our Federal 
Constitution. The gap is illustrated by a recent 
independent statewide poll sponsored by the Salt 
Lake Tribune, ■ asking Utah voters whether they 
approved of the followmfe language. "Equality of 
-xigbfc^ under the law shall not be abridged by the 
United States or by any state on account of sex " 

The language was favored by nearly a two-to-one 

margin. Yet when "asked whether they favor or 
oppose Utjft's passing the "Equal Rights Amend- 
ment," many of the same voters who favored the 
equal rights language stated their opposition ' to 
ratifying the ERA. 9 Since the language quoted 
above is drawn directly *ffom the, text of the 

(!974)i k Hawan I Hawaii Const Art 1, §21 (!972>, lilnots, lit Const Art L 
llff (197l)i Maryland, Md. Const. Art. 46 (1972>, Massachusetts. Mass. 
Const. Part 1, Art. 1 (1976); Montana, Mont, Const Art 2> §4*0973). NcyT~ 
Hamps%e. N.H Const. Part 1, Art. 2 £974), New Mexico, N M Const 
Art. 2. JI8 (1973), Pennsylvania; Pa. Const. Art, 1, §28 (1971>. Texas, Tex 
Const. Art. 1. §3a (1972); Virginia, Va, Const. Art. 1, §11 (1971); and 
Washington, Wash. Const. Art. 31, §1 (1972) The language of the 
Colorado, Hawaii, Maryland. Massachusetts, New Hampshire, New Mexi, 
to, Pennsylvania. Texas, and Washington provisions dose!) resembles that 
of the proposed Federal Equal Rights Amendment, Utah and Wyoming 
adopted wonstitutional provisions regarding sex equality near the end of the 
I9thcentu# Utah Const. Art 4, §1 (1896); }Vyo. Const, Art 1, §§2, 3, Art. 
6, §1(1890) 

* 1978 ERA Statement, p. 4. 

• 'Voters Opposed to ERA, But Support Its Concept." Salt Lake Tribune. 
May It. 1980 p A-l. 4 

1 Ibid * 
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proposed Equal Rights Amendment, such conflict- 
ing responses to the two questions are not easy to 
reconcile. 

The g^p also is seen in other independent polls, . 
conducted nationwide, consistently showing majori- 
ty support for the Equal Rights Amendment. 10 But 
nationally, as in Utah, the st^pport for the principle of 
equality embodied in the Equal Rights Amendment 
is even stronger than support for the amendment 
itself, 11 indicating that many persons ha\e not 
accepted the fact that the ERA is the most effective 
way to secure equal rights under law for women and 
men. Moreover, even' where broad-based ^support" 
for the ERA ls'documented, it is ignored by State 
legislatures that refuse to ratify the amendment. 12 
• Thirty-five States, representing 72 percent' of the 
United States population^ have/ratified the proposed 
Equal Rigrits Amendment, approving it as part of 
the Federal Constitution. 13 However,, the ratification 
process is stalled 3 States short of the total number 
of. 38 needed by June 30, 1982, the time set by 
Congress, after extending the original ratification 
period, as the final date for approval of the amend- 
ment. 14 The 15 States that have failed to ratify to 
date are,. Alat&ma, Arizona, Arkansas, Florida, 
Georgia, Illigois, Louisiana, Mississippi, Missouri, 
Nevada, North 'Carolina, Oklahoma, Sou(h Caroli- 
na, Utah, and Virginia: 15 

In view of, the limited time remaining in which 
the>e States may ratify the Equal Rights Amend- 
ment, the* Commission considers it > essential to 
confront directly the concerns responsible rc>r the 
> / . 

t %* 

*• A Gallup*poH taken in September J 980 showed 64 percent favoring the 
Equal Rights Amendment, similar to the 62 percent figure found in the" 
Target System* ln^fTSl) National Survey conducted by Hamilton and 
Staff in June 1380 See, also. Yankclovich, kkeily Sc White, Survey for Time 
Magazine. Jan 6-7. 1981 (63 p&ccnt of those surveyed expressed hope that 
th4 Reagan adrnimsjration will work for garage into law of the ERA) 
" A survey conducted by Louis Harris and Associates in February 1979 
reported 65 percent in favoi uf efforts ic* strengthen women *s status in 
society* today fublic Opinion. December-January 1980,^) 33 An NBC- 
Asspciated Press survey of likely voters in July 1980 reported' that 71 
percent *of those ptftlcd favored a constitutional guarantee of equal rights 
under law fpr women and men, in the same poll. 53 percent of those who 
had heard about the ERA indicated support for its passage H 
** A St Louts Xjlobt~JDtmocrpt poll in Missouri, where the ERA has not 
been ratified, showed in 1976. that 60 percent 6f the voters favored 
ratification See Su Louis Globe Democrat. Dec 28* 1976, pA-4 Similarly, 
a series of public opinion surveys between 1974 and'1978 in Illinois, another 
unratified State, showed that a majority of rcg'istere^T voters have 
consistently favored passage of the ERA. in 1978, 64 percent of those 
polled favored ratification Richard Day Research. Ufbarft, Illinois. 1978 
" The legislatures in four of these States. Idaho, NcbrasjJa, South Dakota, 
0 and ,Tewfc*see, have since \it tempted to rcscinoSfhetr ratification, in a fifth 
State. Kentucky, lenitive rescision has been vetoed by * the acting 



gap between support for the principle of equal rights 
and supp&rt for ratification of the EJIA itself Many 
, of the arguments against ratification »appeal to fears 
and ignore facts, confusing voters and legislators^ 
alike about the objectives and positive effects to be - 
secured by the proposed ^amendment The purpose? 
of this report^ is to make clear to the women and men 
of this Nation who believe in the equal dignit> of all 
individuals before the law that the Equal Rights # 
Amendment is essential to achieving this goal 

Although State, local, and Federal government 
ma> act without the ERA to promote equal rights, 
the reality is that without the amendment,* govern- 
ments at^all these levels have not taken— and most 
likelv will not take— the steps necessary to rid their 
laws, pphcies, s and practices of the sex bias that 
continues to intrude upon the lives of women and t 
men in this country. 16 This report discuss^ this 
reality and responds to several questions re^atedly 
raised by those who favor equal rights ofet are 
uncertain' about the ERA. Is the ERA still needed 
and how will it result in changes that are desirable 0 
Will States be subjected to undue Federal efforts to 
enforce the ERA and accomplish these change? 
Will Stete and Federal government alike be subject 
to undue intervention by the courts in this enforce- 
ment. process? 

With this report, the Commission renews its call 
for the Nation to consider the ERA orl its merits, for 
"such consideration can only .result in ratification 
and the long-awaited guarantee to women and men 
of equal justice under* law." 17 

\ 



Governor Rescision of Consiuuiiunal amfcndment ratification votes has 
never been recognized as v^hd m the past F^JtJi Qimburg. "Ratification of 
the Equal Rights Amendment A Question of Time," Ttxa> Lqw Resie* 
i 1979) vol $7. p 919 The validity of rcscision is the subject of litigation 
pending in the L S District Court for the District uf Iddher Idaho v 
Freeman, Civil No 79-1097 (D Idaho, filed May 9. 1979) 
14 The original period for ratification ended Mar 22. 1979 The 0 S House 
of Representatives approved a 39 month extension of the original deadline 
on Aug 15. 1978. and the Senate followed suit on Oct 6,197& 124 Cong 
Rec H8665 (daily ed Aug IS. 1978). 124 Cong Rec S173irf (daily cd 
Oct 6. 1978) 

11 Six*>f these States. Georgia. .Louisiana. Mississippi, N f or!h Carolina, 
South Carolina. andvVirgima. have never ratified the 19th amendment to 
the t' S Constitution, which grants women the right to vote Alan 
.Pendleton Grimes, Democracy and the Amendment* to the Constitution 
(Lexington* Mass Lcxftfgton Books. 1978). p 96 

« It has been suggested ihat failure to ratifs the Equal Righh Amendment* 
might be taken as a signal by *[a]ctors in the political arena" that advocates, 
of equjkights lack political power "so that positions and* programs tfccj^ 
support can be ignored safely, or at least deferred " Ruth Ginsburg. 
Sexual Equality Under the Fourteenth and Equal Rights Amendment." 
Washington University Law Quarterly (1979). pp 161,17"' 
»* 197$ ERA StatmenLpp 31-32 
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1. How Will Ratification of the Eqdal Righjs 
Amendment Affect Laws and Governmental Action 
Concerning Women? \ 



j 



. • . Nr • 

The system of laws in the Unifed States is like a 
patchwork quilf: the rights of individlials in one 
State vary greatly^from the rights of individuals in 
^noiher; and where the actions of individuals are 
subject 'to Federal laws, tKeir fights may be different 
still. This Federal system of government was care- 
fully incorporated in the United States Constitution,, 
and respect for the coexistence of State and Federal 
jurjsdictjons is basic v to the Nation. 

With in this system, howe^br, certain principles of 
freedom and individual dignity have been" viewed as' 
preeminent. Thus, individual States are free to 
govern as they choose, but they may not interfere 
with freedom bf speech, tbey, msy not discriminate 
s on the b^is of race, national origin, or religion, they 
may not deny individual the right to vote on the 
basis of race or of sex. / 

The proposed Equ^r Rights Amendment is consis- 
tent with this scheme. It makes clear that men and 
women should be treated equally by air levels of 
•government — the exclusive target of the ERA. The 
amendment is .necessary because, historically, dis- 
crimination againsl individuals based on whether 
they are female or male has been deeply entrenched 
in our laws and persistently reflected in governmen- 
tal action. The Senate Judiciary Committee that 
successfully recommended tlje amendment's adop- / 
tion by t Congress concluded that the ERA is 
essential bec^ust of the extensive sex discrimination. 

directly attributable to governmental action 
both in maintaining archaic discriminatory laws 
- , and in perpetuating discriminatory practices in 
employment, education and t)ther areas.. The - 
social and economic cost to o^ur society, as well 
as the individual psychological impact of sex- 
discrimination, are immeasurable. That a major- 



1 



»• V S . Congress, Senate. Committee on the Judiciary, Equal Rtghts for 
Men and Women, 92d Cong.. 2d sess ,J972, S. Rep 92-689, p. 7 (hereafter 
' cued r% Senate ERA Report). - 
»• Giraourg, TScxuai Equality." p >74 

*• See U S . Department of Justice, Task Force on Sex Discrimination," 
Civil Rjghts Division, Interim- Report to the Pmtdem (Oct 3. 1 978) 

£^ . 
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' ity of our population should be subjected to the „ 
indignities and limitations of second class citi- 
zenship is a fundamental affront to personal 
human liberty.! 8 \ 

Some States have already undertaken a basic 
commitment to equal rights. But the piecemeal 
implementation of this commitment has beerf une- 
ven, and other States have barely made the commit- 
ment at all. There are still "[tjhousancls of State laws, 
most of them historical hangovers, [that] typecast 
men and women." 19 Nor has the Federal Govern- 
ment fully Removed sex bias from its own code and 

'regulations. 20 Moreover, where States and the Fed- 
eral Government have acted through their, legisla- 
tures and courts to promote equal rights without 

% regard to whether an individual is female or male, 
their actions are not secure. As the American Bar 
Association recently stated in explaining the need 
for the ERA: * 

No ordinary statute can provide the bedrock 
prelection assured by a Constitutional Amend- 
ment. No Court decision can provide that 
protection, foF the courts^ynay interpret, but 
theyjpay not amend the Constitution. 21 

Ratification of the Equal Rights Amendment will 
provide a durable guarantee to women and men of 
equal status a/id dignity under the law 22 It will 
allow us to live and develop free from the govern- 
ment intrusion that historically has classified and 
pigeonholed men and women according to stereo- 
types about their roles and capabilities. The devas- 
tating effedt on women of this persistent distjrimina- 
_Jtion^and the changes to be secured by' the ERA are 
discussed below, ( * , 

(hereafter cited as Interim Report) . U S„ Commission on Civi[ Right*, SeT 
Bias in the U.S, Code (1977), 

« American Bar Association, About the ERA (April 1980), p. 2 

" Ginsburg. "Sexual Equality^' p. 161 (This is the "animating purpose" of 

ih$ proposed Equal Rights'Amendmcnt.) 
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Jfiw Will the Equal Rights 
mendrftent Affect Women in the 
aid Labor Force? 

Women's participation in the labor force has 
increased dramatically, with more women employed 
outside the home today than ever before in history. 
By 1979, 43 million women, or 51 percent of all 
women in this cbuntry, were employed or looking 
for jobs. Over 7.4 million held jobs in government 
alone — at Federal, State, and local levels. Statistics 
show that the participation of married women in the 
labor force is similar to. that of all women in March 
1979, approximately 50 percent of all wives were 
employed or looking for jobs. For young women, 
the participation rate is even greater — 64 percent of 
all w'omen aged 25 to 34 were in the labor force by 
the end of the decade, including 54 percent of the 
mothers who are in this age group. 2 ^ 

Clearly, with a steadily increasing majority of all 
women employed, vast numbers of women are 
vulnerable to discriminatory employment practices 

> based on sex. Moreover, where job opportunities 
and wages are limited by sex bias, the harm is not- 
only felt by women, but also by the families they 
support^ whether in conjunction with their hus- 
bands 24 or on' their own heads of household. 25 

£ Yet, despite the existence of Federal 26 and State 2 ' 
equal employment opportunity laws, women con 
tinue to be victims of pervasive discriminatory 
practices in the labor force. The ERA is needed to 
help end governmental action that limits opportuni- 
ties available to women'throughout the labor force 
and to plose loopholes in existing antidiscrimination 



** See U S , Department of Labor, Bureau of Labor Statistics, Perspectives 
on forking Women. A Databook (Bulletin 2080, 1980) (hereafter cued as 
Perspectives on Working Womet^ ^ 

** In 1978 full-time, all-year, vAge-earning wives contributed approximate 
ly 38 percent of their families* income. Ibid , p 57 

*» Twenty-one million persons, or 15 percent of all families, were living in 
female-headed households in 197S. U S., Commission on Civil Rights, 
Womtn Still in Poverty (1979). p. 18 Almost two-fifths of all families headed 
by women have incomes be!<jfw the poverty level. A large-proportion of 
these families are headed by black women whose families include half of ail 
children living in poverty US,, Department of Labor, Women's Bureau, 
The Employment of Women: General Diagnosis of Developments and Issues 
(April 1980). p.7 (hereafter cited as The Employment of Women), 
-** T}>e two principal Federal statutes that prohibit sex discrimination in 
employment are the Equal Pay Act, 29 U S C 1206(d) (1976) and Title VII 
of the Cm! Rights Act of 1964, 42 UkC §2000e (1976). 
» Eg.. Alaska Stat. §§ 18.80.220(a), 23.10.15* (1972 and 3upp. 1979); Ca1 
Labor Code §§1197.5<a), 1413 (West 1971); Me Rev. Stat. Ann. tit. 5, 
§557^ tit. 26, $628 (West 1964). Not all States, however, have^uch laws, 
for example, Alabama and "Mississippi have not enacted State equal pay or 
fair employment practices laws, v 

** Barbara A. Brown, Ann E FfTfedman, Harriet N. Katz, and Alice M 
Pnce, Women's Rights and The Law: The lAfpct of the ERA on State Lows 
(New York: Praeger Publishers. 1977), p. 209.' 

» Eg., N ¥ Labor Law §476 iMcKinney 1965) (prohibited employment 



laws so as to make it clear that public employment 
practices that discriminate against women are^egal j 

* * 

Laws Limiting Employment OpportOnlfies for 
Women ' 

% Equal employment opportunities for women 
continue to be linytedty remnants of tlje restrictive 

/labor legislation passed b> the Federal and State 
governments in the late 19th and earlv 20th centuries 
and after the -Second »World War. 2 * These laws 
limited the occupations open to women, 29 restricted 
the ninnber of hour* \vomen could work, 30 and 
regulated wp^ing conditions for women. 31 

Stereotyped beliefs about women;s roles and 
capabilities .were given as the rationale for passage of 
these laws: womtn wer^seen as physically weak and 
as occupying only a transient and secondary role in 
the labor market. In addition to reinforcing and 

^perpetuating these stereotypes, such restrictive labor 
laws also served to reduce the competition by 

*women for better paying jobs. 32 
A- Rather than protecting women, ihe provisions ' 
, discriminated against them b> making it difficult for 
cfualified women to obtain desirable and high-sala- 

<ned jobs and by creating obstacles to promotions 
and supervisory positions. 33 The restrictive nature 
and discriminatory effect en women of protective 
labor legislation have been specifically acknowl- 
edged by the Uniterj States Senate as one of the 
reasons the Equal Rights Amendment is needed. 34 

by women as messengers during certain hours), repealed by L F973, ch 3T*. 
(il. Wash, Rev Code Ann §49 12 200 (1962) (prohibited women serving 
in public office), as amended by L 1963. oh 229, §1. 
" Eg., 111. Rev Stat Ch? 48, §5 U969), repealed by P A 80-266, §1, 
effective Cfct. 1, 1977. See Brown and others, Womens Rights and the Law. V 
pp 210-11 . I 

,l Eg, DC Code Ann §36-310 (196&), amended by Act Oct. 1. 1976. 
D C. Laws, No. 1-87, §37(a), D.C Reg No. 6, p 1134 See Women 's Rights 
and the Law, p. 211. 

« Barbara Allen Babcock, Ann E Freedman, Eleanor Holmes Norton, 
and Susan C. Ross, Sex Discrimination and" the Law. Causes and Remedies. 
(Boston Little, Brown 1975). pp 247-87. 
M Brown and others, Women's Rights and The f£w. pp 209-10. 
M The Senate ERA Report stajes* ^ 

Most States have enacted so-called "protective" labor legislation in 
one form or another. Many of these laws are not protective at all, but ' 
rather a/e restrictive, and have been shown to have a discriminatory 
impact when applied only»to wpWn For example, a law whifih limits 
(be working hours of women but not of men makes it more difllcult.for 
women $ obtain work they desire and for which they are qualified, or 
to become supervisors. State laws which limit the amount of weight a 
woman can lift or carry arbitrarily keep all women from certajn 
desirable or high-paying jobs, although many if not most women are, 
fully capableof performing the tasks required Senate Report, p 9 
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Although many of these discriminatory statutes 
have been repealed 35 or invalidated, 36 somi still 
remain on the books as badges of sex discrimination^ 
and symbols of sex stereotyping operating to deprive 
women of jobs. For example, statutes that establish a 
maximum number of hours women are permitted to 
work in certain jobs still exist in Mississippi 37 and 
New Hampshire. 22 The doors to certain jobs are still 
, eiiflTely -closed to women by laws in Arkansas, 39 
Missouri, 40 Ohio, 41 and by the Federal Code. 42 These 
statutes, although of dubious validity, nevertheless 
continue to exist and may be tacitly enforced. 43 The 
woman who is denied a job because of such State or 
Federal iaws w ill not always know enoagh about 
her legal rights* to challenge the denial. If she does 
know her legal rights, she may not have the 
resources to pursue the battle to enforce them. 

Ratification of the ERA will require that labor 
laws treat women and men equally. Not^only will 
existing Federal and State restrictive laws that 
discriminate against individuals on the basis of their 
s$x (llarly be invalid. 44 but also ratification will 
* provide the impetus necessary for Federal and State 
legislatures to act at last to eliminate the remaining 
sex-based laws from their respective codes during 
the 2-year legislative transition period. 45 During this 
revision process, protective labor provisions that 
really protect workers— such as laws that provide 
for rest periods, minimum wages, overtime pay, and 
health and safety protections— will, it is expected, be , 
extended to cover both^men and women. This 
extension of benefits would flow directly from the 

J * See t 5 . Department of Labor. tmp»o>ment Standards Administration. 
Women's Bureau Stale Labor La*y in franutton brom Protection to Equal 
Status far Women Pamphlet No 15 (Washington. DC Govcrrfft|ent 
Prir&ng Office 1976) » * 

* Eg! Rovrnfeld v Southern Pacific Co 444 F 2d 1219 (9th Qr 1971) 
(invalidating weight-lifting and maximum hours statutes un^Jer Title VII). 
Manning v General Motors Corp, 466 F 2d 812 (6th /ir 1972), cert 
dented 410 t S 94o t!973j (invalidating j U b prohibiten, weight, and 
maximum hours laws under Title V 11), Qarncau v Raytheon Co, 323 F 
Supp *9| (D Mass 19 7 !) (invalidating restrictive hours law under Title 
VII) , k 

" Mks Code Ann $71-1-33(1972) 
» N H Rev Stat Ann §§275 15-17(1977) 
"Ark Stat Ann §52-612 { I971)(working in mines) 
« Mo Ann Stat §292 040 (Vernon 1972) (cleaning or working in certain 
places near machmcrv ) t 
41 Ohio Rev Code Ann §4107 43 (Anderson 1973) (prohibits worpen from, 
among o|her occupations, being a gas or electric meter reader, bellhop, or 
^ bowling alley pm setter operating nonautomattc freight elevators, or 
driving a taxi between 9pm and 6, a m 1 

h 41 I' 5C §35(d) (Supp 1979) (certain g«^crnmcnt contracts must 

stipulate that females under 18 ma> not reemployed in fulfilling the 

contract, while the* minimum age for males is n) 

*' Brown and others.' Women $ Rights and the Law, p\ 218 

m Protective labor laws precluding women from employment ogg ortuni» 



legislative intent expressed by Congress in adopting 
the Federal ERA. 46 

• Sex*based discrimination also is legislated into 
government programs intended to give welfare 
recipients the training and skills necessary for them 
to obtain employment and eliminate their depen- 
dence on welfare. For example, although three out 
of four individuals eligible and registered for job 
placement in the Federal w^vk incentive program 
(WIN) 47 are vy omen, 48 the program is required by 
statute to give priority jo the placement of unem- 
ployed fathers.? 9 Even when*women are placed <in 
jobs' through WIN, their average entry wa^e is only 
S2.97 per hour, less than three^ourths of the average 
entry wage of S4.Q1 per hour eafrted b> mien placed 
by the^rogram. 50 



Wage Discrimination 

• The wage^gap that persists betwee?§&i£*em- 
ployed women and mervjs even greater than the 
differential found amongNnen and women in this 
Federal job training program. Employed women 
today receive, on the average, only 59* cents for 
everv dollar earned by men. 51 Among the primary 
factors contributing to the creation and perpetuation 
of this wage gap are the occupational segregation of 
women employees and the lower wages paid in jobs 
that are, and traditionally have been, held largely by 
women. 52 Women workers continue to be concen- 
trated in the lowest" paying, least valued jobs, 
regardless of whether their employer is a branch of 

ties have been invalidated tfndcr State ERAs &g , Vick v 'Pioneer Oil Co , 
569 S W 2d 631 (Tx Ct Civ App 1078) See 1978 ERA Statement, pp 27 
28 

" For example, in Massachusetts, a jurisdiction with a State ERA, the 
legislature has suspended the operation of„ statutes that restrict the jobs 
available to women Mass Ann Uws ch '149, §§53-54 (Supp 1979), 
suspended by St 1979, C 146 (May II. 1979) The legislature in Illinois, 
?which also has a State ERA. repealed statutes that set a maximum (lumber 
of hours women voutd work each day 111 Ann Stat ch 48, §§5-8 1 (Supp 
1979). regaled b> P A. 80-266. ft I. eff Oct I, 1977 
** Senate ERA Report, p 1 5 

41 42 USC §§636 644 (!9 7 6 and Supp !<*8) WIN i< the only Federal 
employment program specifically targeted at recipients of Aid to Families 
with Dependent Children (AFDC). 90 percent of whom aVe womcn*f/»e 
Employment of Women, p 21 

" U S . Commissi^ 6* Civil Rights. Women Still tn Poverty 14 ^ 

4£U S C §633(a) (1976). sec Women Still in Poverty pp 2 t 14 
The Employment of Women, p 216 * A 

*' Ibid ♦ p 7 \n fact, since the 1950s, the average annual earnings gap 
between CeTfTsl'e and male employees has increased During the 1950s full- 
time fcofalc workers earned 64 percent of what similarly situated male 
enjfrtwyees earned Today, that figure is 59 percent Ihrd^ 
41 The intimate connection between occupational sex segregation and 
women 'slower earnings is recognized in The Employment of Women, pp 6- 
7 * 

10 * " 
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the State or Federal government or a private 
corporation, 53 This^job segregation ib due, in part, to 
the legal barriers that historically barred women 1 
from certain jobs and employment activities 54 and to 
practices that until recently were sanctioned by law, 
such as the posting of job descriptions labeling 
positions as open only to men or to women." In 
some instances the practice of labeling positions as 
"women's" or "me^V jobs persists. 56 

The low wages assigned to traditionally female 
' jobs— paying government secretaries less, for exam- 
ple, than government parking lot ' attendants and 
ranking child care workers on a par with dog pound 
attendants 57 — result from and perpetuate women's 
social;/ econqmic, and legal disabilities. 58 ' In some 
instances, jobs held by women have been paid less 
because of overt discrimination. 59 Yet at present, 
there is considerable doubt as to whether any of the 
existing Federal or State antidiscrimination statutes 
reach such wage disparity even when it is directly 
traceable to sex-b&sed wage discrimination. 60 The 
ERA. would clearly prohibit such incrimination by 
public employers. This, in turn, would have an 
? 

" Ibid, pp 6-"*, 42 Women comprise 99 percent of all secretaries. 98 
percent of all food service workers, 90 percent of* all health service 
workers, and ""1 percent of all kindergarten, elementary, and secondary 
school teachers. >et women constitute less than 12 percent of all sales 
representatives. 21 percent of all shipping clerks. 6 percent of ail craft 
workers, and 12 percent of all lawyers, and judges Perspectives on forking 
Women tabic H.pp 10- II * ( 

Ruih*G Blumroscn. "Wage Discrimination. Job Segregation^and Title 
/ VII of the Civil Rights Act of 1964. University ofMtekmtn Journal of Lou 
Reform (Spring 1979) vol 12. pp 402-4 

Ibid.p 4p5 
M See Interim Rkport, p vi 

• Fncn roadman. Earning I ess tor Women s Work\ Washington Post, 
"\Oct 16 1978. p A~23 , * \ 

*■ Sec Blumrosen. "Wage Discrimination." pp 402-57 \ 
*• Ibid, pp 421 26 See also. Center for Women in Government, S 
Segregated Career Ladders in New York State Govcrnm&it A Structural 
Analysis of Inequality in Rmpluymtnt" (State Univcisilyiof New York. 
Albany. 1976), Winn Newman. "Policy Issues III." St\ns Journal of 
Women m Culture and Society (University of Chicago. I976),lp 265 
*° The Federal courts, for example, are divided as to whelrLr women can 
assert a wage discrimination claim under Title VII where the claim would *i 
not fit within thc^ narrow .requirements of the Equal Pay^Act (which 
requires equal pay only between jobs of equal skill, responsibility, and 
effort) Compare Gunthefcv County of Washington. 623 F 2d 1303 (9th Qj; 
1979). test granted. -US- (1980) (No 80^429), and I U E v Westing^ v 
huux* 63 1 T 2d 1 094 (3rd Cir 1 980). pet. tiwt for » crt. pending, with Lemons 
v Crty of Denver. 620 F 2d 228 ( 10th Cir 1980). cert dented, -U S 101 
, S Cl 244 (pel 6. 1980). and Chnstcnscn v Slate of Iowa. 563 F 2d 353 
(8th Cir 1977) 

Sec Perspective* on Working Women, p 12 As of September 1980. 
Federal, State, and local governments employed 18 percent U J all « 
ftonagncultural employees tn the United Slates and 20 percent of alt 
employed women 'U S . Department of Labor, Bureau of Labor Statistics., 
Employment and Earnings December. 1980. vol 27, no 12 The median 
earnings for Women employed by the Federal Government arc $240 per 
week, for men the weekly figure is S348 U S , Department of Labor.. 
Bureau of Labor Statistics, unpublished tabulations frdrrf the 1979 Current 
Population Surveys 

" Congress specifically recognized that jhe ERA is necessary in order to 
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immediate effect on narrowing the^ earnings gap 

between men and women, since the Federal, State, 

and local governments employ more persons than 

any single private sector industry. 61 

• * 

7 

Loopholes in Antidiscrimination Laws * 

• Existing laws prohibiting sex-based'discrimiria- 
tion by public employers contain many loopholes 
thau*rt5uld he closed by the Equal Rights Amend- 
ment. 62 For example, while most government em- 
ployee§ are protected from sex discrimination by 
Title VII of the Civil Rights Act of 1964,^ the most 
cbmprehensive Federal statute prohibiting sex dis- 
crimination in employment, Congress carved out 
exceptions for the employment practices of its 
. Members and other elected officials. 64 Similar ex- 
emptions are found m the Federal Equal Pay Act 65 
and State antidiscrimination laws in jurisdictions 
such as Arizona, 66 Illinois, 67 and South Carolina. 68 
Although^ejfsLato'rs and other elected Officials are 
not included within the scope of these lawb prohibit- 
ing employment discrimination by the rest of the 
country, and their employees therefore have fewer 

protect women workers completely The Senate ERA Ripurt states that 

Title V II and the Equal Pay Act fail to reach discrimination in many* 

areas, allow for substantial exemption^ in some cases, and have often been /* 

implemented too slowly " Senatt ERA Report, p 7 

41 42 USC §§2000e-2000e-17 (1976 and Supp III 1979) 

" The* exemption fur State and local elected officials is spelled out in 42 

USC §2000e(f£(l976), which excludes fronrtjjie definition of "employee" 

for purposes of Title VII coverage * 

any person elected to public office in any State or political subdivision 
of any State by the qualified voters thereof, or any person chosen bv 
such officer to be on such officer's personal staff, or an appointee on 
the policymaking level or an immediate advisor, with respect to # the 
exercise of the constitutional or legal powers of the office unless such 
person is covered by appropriate State or local Civil service laws 
The exemption for Members of Congress was created by limiting Title V II 
coverage of legislative employees |o those in the competitive stfMte- 42 
L'SC §2000e^l6(a){l976) provides as follows \ 
All personnel actions affecting employees or applicants for employ- 
ment (except with regard to aliens employed^ outside the limits of the 
United States) m military^dcpartments as defined in section 102 of talc 
5, in executive agencies tocher than the General Accounting Office) as 
defined in section, 105 of title 5 (including employees and applicants for 
employment who are paid from nonappropriated funds), in the United 
Slates Postal Service and the Postal Rate Commivsion, in those unitsol 
the Government of the District of Columbia paving postliuns in the 
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competitive service, and in those units of the 
branches of the Federal Government having p 



legislative and judicial 
uimpefi- 



tivc service, and in the Library of*Congrcvs sl>aH be made free from 



any discrimination baxd on race, c-olrfr, rel 
origin 

The precise scope of this section is unclear, some t 



i ihc 



gton, sex. or national, 
mployccs within *ome 



congressional service agencies may be within the competitive nrrvice and 
thcrcfofc cohered by Title VII For a fuller discussion, see US. 
Commission on Civil Rights, Extending Equal Opportunity Laws tv Longren 
(June 1980) (hereafter cited as Extending Equal] Opportunity to 
Congress) » < 1 

** 29USC §203(cM2){l9?8) 

** Artz Rev Star §4I-146I(I)(I974) 1 N ^ 

iJ III Ann Stat.ch 48. §852(e) (Smith-Hurd Supp 1980-81) 
"SC Code §I-I3-30<h) (Supp 1979) , 



. • n 



. t 



c 



rights, the evidence is that their employment prac- 1 
tices are not immune* from sex bias. 69 A 1980 study 
revealed, for example, that Members of Congress 
pay* female employees" lower salaries than^mak 
employees and give women fewer jtop jobs/ 0 

Yet another loophole thafexists on the facie of 
Title VII, and ha* been relied upon to deny, jobs to 
women, allows sex to be considered a "bona fide 
occupational qualification*' for a job. On the basis of 
this exception, the- Supreme ^Court of the United 
States held tftat a woman could be denied a " 
government job as a prison guard because of her 
"very womanhood." 71 

Ratification of the ERA -will require the cessation 
of sex-discriminatory employment practice^ by all 
government personnel and entities, including Mem- 
bers of Congress and administrators of governmental 
benefit programs such asWIN. It will reaffirm and 
make securcthe government's commitment to equal 
opportunity^for all workers. Adoption of the ERA 
^ilh:tosexxisting^loopholes forclaimspfdiscrimina— 
tion'by public employers and, generally, will pro- 
' vide the impetus for a moreA/igorous enfprcfement of 
antidiscrimination laws and policies. 

How Will the Equal Rights 
Amendment Af feci. Women Who Are 
Mprried? . ^ 

Laws concerning marriage traditionally havVde- 
fined woman's rights as those of a second-class 
citizen. 72 * Although many changes in such lawsbyer 
the past century have brought greater equajity to the 
legal status of husbands and wives, discriminatory 

+—&tt Extending Equal Opportunity Laws to Congress, pp. 9-12 The U S 
Supreme Court has recognized that a cause of action for .employment 
discrimination can be pursued against a'Mcmber of Congress based on the 
fifth amendment to *hc Constitution. Davis v Passman, 442 U,S 228 (1979) 
Florence Graves, "The Congressional Doubl^ Standard," in Common 
Cause tOctober I980>. p 14 sec, also, Extending Equal Opportunity Laws to 
Congress. * 

" Dothardv Rawlmson. 433 U S 321, 336 (1977). See 433 U S at 345-47 
(Marshall. J . concurring in part and dissenting in part) ^ 
" See generally J 978 ERA Statement. .pp 5-8. Leo Kanowttz. Women and 
the~b#w (Albuquerque University of New Mexico Press, 1969), pp 35-99 
" Sec Ark Stat. Ann §55-102 (Supp 1979), La Civ Codo'Ann art 92 
(1972), Mjss Code Ann §93-l-5(d)(1972) 
u See discussion of marital property, following 
» See Ga. Code §53-501 (1974), Okja, Stat Tit 32, §2(1971) 
" See Thome v Odom 349 So 2d 1126 (Ala Sup Ct 1977) (fathers Ipve ' 
priority over rribthers, as plaintiffs in acyons for wrongful death or injury of 
a child) * ' 
71 Under the common law, for example, only the husband had the nght to 
sue third parties for the 1°** of "consortium." t e , the loss of his wife's 
services A 1950 District of Columbia ca*?flHiiaffcr v Argonnc Co, Inc . 
*I83 F 2d 81 1 "(D C Cir 1950). held that a married women had a cause of 
_» action- fof loss of consortium, and courts applying State ERAs have 4 one 
the same. Sec discussion of third parly issues fn Laws Concerning Marital 
Property and Rights of Husbands and Wives, following The laws in 38 States 



provisions still persist in the patchwork quilt of laws 
that vary from State to State. Sych laws set different 
rules for males and females entering marriage, 73 
define different rights for them during marriage With 
respect to property, 74 to each other, 75 ^to their 
children, 76 and to third partes 7 / and grant different 
rights at the end of the marriage. 78 These laws are 
footed in the English common law view of the 
married woman as the property of her husband, 79 
destined to be economically dependent upon him 
and obligated'to provide him domestic services and 
companionship, 80 which were not recognized as 
having any.ecbnomic value? 1 

Laws Concerning Marital Property and 
Rights bf Husbands and Wives 

Under the common law, married women suffered 
a total loss of property rights. In response to tps* 
harsh system, a movement began in the 19tb century 
t hat le d to the piec emeal passag ed reforms. The 
purpose^l§f thfe reform laws was^to ensure that 
property a woman brought to her marriage or, 
acquired afterwards would be her separate proper 
and not subject to the domination or improvidence 
» of her husband or liable for rfl5*debts. 82 These reform 
laws varied greatly from State to State. 83 To this 
day, however, laws governing property rights dur- 
ing marriage retain outmoded and arohaic common 
law concepts about ownership, possession, and 
control of marital property that discriminate against 
women. 84 t f ^ 

Fof example, some States still follow the common" 
law presumption that household goods that were 

and the District of Columbia have been changed to extend such rights to 
both spouses Of the remaining 12 States. 6 follow the common law rule 
limiting loss of consortium si/ilb to*husban<K^rrid 6 have abolished such 
a-ctionAfur spouses uf both sexes See Brown and others, Women's Rights 
andTheLaw^ 118 f 
71 See discussion ol divorce, following. Sec. also, Wisconsin, Governor** 
Commission on the Status of Women. ReqjWomen. Real Lives— Marriage. 
Dtvorce* Widowhood (1978) 

" Sec*Blanche Crozicr. Marital Support." Bos/on University Law* Revtew 
(Ja/uary 1935), vol I5. p 28 

*\Scc. eg. Pierce v. Pierce. 267 5o2d 300, 302 (Miss Sup Ct 1972), 
Tryonv Casey, 416 S W,2d 252 (Mo Ct App 19^7) 
41 Gcbhardv Gcb&ard t 253 Md 125. 127-130, 252 A 2d 171 (19*9) Utcr 
cases, however, recognized the value of nonmonetary contributions with 
respect to property rights in household goods and furnishings Bcndcr^v 
Bender, 386 A 2d 772 (MD 1978) 

•''Sec National Bank m Rochester v Mcadowbrook Heights. Inc. 80 ' 
Mich. App 777.565 N W 2d 43, 46 (1978), Kanosvilz. Women and the Law. 
pp* 40-41 

• " Ibid Sec. eg, Ark Stat Ann §55-404 (1971), Conn Gen Stat Ann 
§46b-36(Supp 1980). Ky Rev Stat §§404 010. 404 02a 404050 (Supp 

1978) / ; ' 

M Sec generally Brown and others. Women'i Rights and the Law. pp 97- 
202 
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'purchased, possessed, *and used by both spouses 
dtiring ; the marriage belong solely to the husband. 85 
. *Today in North Carolina, as was true under* com- 
mon law, real property held jointly by, husband and 
"wife in a form of co-ownership known as^'tenants 
by the entirety " is under the exclusive control*, use, 
and possession of the husbaftd. Moreovgr, the 

---Juu>band is entitled to all the rents and 'profits* 
' produced by this property. 8 ! t 

Under the ERA, the <equaLjight of a married 

^ woman to ownership, possessionTfcjd management 
of'ifcarital property durmg marriage will be strength- 
ened. Discriminatory provisions would be invalidat- 
ed Thus, for example, applying its State ERA, the 
Pennsylvania Supreme Gouijt has held invahd the 
commQn law presumption that household goods and 
furnishings belong to the husband. 87 This'discrimiaa- 
tory presumption was similarly ^rejected in *y irginia 
after the adoption of a State equal rights provision, 
k When the legislature enacted a statute expressly 
prohibiting any presumption favoring one spi6|i||'; 
over the other irv determining ownership of tafjgible 
personal property. 88 

Laws giving husbands exclusive rights to control 
aspects of the marriage still exjst in States such as 
Oklahoma, where a statute provides that the hus- 
band is' the head of the household? that he may select 
any reasonable ,place of residence and the of 
living, and that the wife must conform to his 
wishes. 89 A Georgia statute naJmes the husband as 
"t{£ji£ad_o£jlie family and the wife, . subject to 

/^nitn," 90 Louisiana persisted into 1979 with a law 
designating the husband as the "head and master" of 
all marital property. 91 



See. eg, Upchurch v Upchurch. 76 Ga App 2I5.45SE 2d 855(1947) 
- Kooh v Koob, 283 NC 129. 195 S E 2d 552 (1973). Rauchfuss v 
Rauchfuss, 33 N C App 108, 234 S E 2d 423 (1977) {Rents and profits may 
be charged wittHhc support ofihe wife ) 

•» DiFlondov DiFlondo, 459 Pa 641. 331 A 2d 174. 178-79 (The court 
also relied on jihe "emancipation of* married women over their property" 
and on changing social conditions to bolster their departure from earlier 
common law'precepts ) 
•VVa Code. §55-47 1 (Supp 1980) 

Okla Stat lit '32. §2 (1971) 
» Ga Code §53-501 (1974) 

*' Sec Kirchbcrg v* Feenstra, 609 F 2d 72? (5th Cir 1979) (deviating law 
unconstitutional and describing revisions effective Jan 1. 1980). prvb juris 
noted - V S 100 S Ct 1899, (1980) , 

" AHhougK^t one time most States s<tf different age mini mums fof males 
and (or females, today all but three States impose the same age limitations 
on both 'sexes Only Arkansas. Louisiana, and Mississippi maintain sex- 
hased restrictions on th« age of conseril Ark Stat Ann §55-102 (Supp 
1979), La Civ Code Ann art 92 (1972). Mivs Code Ann §93-l-5(d) 
(1972) Under the bRA* these scx-bascd age differentials would be invalid 
The experience in Illinois, a jurisdiction with a State ERA. ts illustrative In 
Phelps v Bing, 58 111 2d 32, 316 N E 2d 775 (Ml Sup Ct I974K the court 
held thai the differential age minimum fui males andtfor females viuiatcd 
the Illinois State ERA 



The ERA will resul^in changes mithese and other 
laws that on their face* treat males anil, females 
differently, such as tews that impose a different age 
of consent for marriage. 92 In addition, laws that 
grant different rights, privileges, or protections to 
wives anfehusb&ids will be invalid unless extended 
to both spouses. 

. Thof example^laws that give the husband aTStie the 
. right to recover damages from a third party who 
negligently injures his spouse, 93 or for tht wrongful 
death, or injury of their child, 94 would be extended 
under the ERA to, give the ^am^ right to the wife. 
Courts applying State ERAs in Pennsylvania, 95 
Alaska, 96 Texas, 97 * end Washington 98 have already 
extended the common law jight to sue for "loss of ' 
consortium" so that women as well as men may 
recover from a' third p^rty who causes a Spouse 1o 
become disabled, holdmg that husbands and wives 
ara partners in marriage and must be treated fairly 
ancf equally. „ , 4£| 

Laws Cpncerning Support 

The common law also imposed different rights 
* and obligations on husbands and wives based on the 
view of husbands as sfolejy responsible for support 
and wives for homem'aking services and "compan- 
ionship" 9 ^ However, the duty of support that was 
placed upon husbands never truly protected wives 
made vulnerable by the economic dependence im- 
posed upon them. 100 Courts have refuse^ to enforce 
support obligations during marriage, because they 
are unwilling to invade the privacy established by 
the marital relationship. As a result, even if a 
husband denies his wife money for her most basic 
needs — clothes, health care, food — she cannot, as 

. " R6seberry v Starkoutch. 73 N M 211. 387 P 2d 321 UUfriftljjgPrown 
and others. Women's lights and the Law, p 118 *** t 
** Thornev Odom,349,So2d 1126 (Ala Sup Ct fl977) J * 
w Hopkins v Blanco, 457 Pa 90, 320 A 2d 139(1974) 
M Schremerv Fruit. 519 P 2d 462 (Alaska Sup Ct 1974) 

Miller v Whittlesey, 562 S Nl^d 904 (Tex Civ App 1978), ajfd sub 
nom. Whittlesey v Miller. 572.S W 2d 665 (Tex Sim Ct 1978) 
•* Lundgrenv Whitney's, lnc', 614 P?2d 1272 (\Vash Sup Ct 1980) 
** Also related to this common law doctrine is the view that a husband has 
an absolute right jo sexual relations with his wife This is the basis for the 
virtually universal rule prohibiting ma*rned women from charging their 
SfKiuses with rape Brown and others, Women* Rtghn and the Ljh, p 54 
As of June 1980, 47 States barred a woman from charging her husband with 
rape if she were married and living with him National Center on Women 
and Family Law, Marital Rape Exemption, mimeographed (New York, 
undated) A few Slates have stricken or modified the marital rape 
exemption New Jersey law. fpr example, provides that "No actor shall be 
presumed to be incapable of committing a crime under this chapter because 
of age or impotency or marriage toihe victim " N J Stat Ann §2C 14- 5(b) 
4 (West Supp 1980) 

™ Sec generally Kenneth Davidson. Ruth Guisburg, and Hcrma Hill Kay. 
Sex-Based Dtscriminat%f(Wc*\ PuhlishingCo 1974). pp 139-48 
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lone as she*continues to live with him, realistically 
e^Plct to obtain a court order requiring him to 
pro^^^ner with reasqnable support money, 101 Asa 
"fac^cal-mattex, before a wife can obtain.a support 
order there mifct be*a breakdown of the marital 
relationship and an actjon commenced for legal 
separation or divorce. 102 Contrary to popular belief, 
support laws do not help to keep a 'family intact 
The husband's duty to support his wife has 
traditionally been treated n\ore seriously by the legal 
system when the victim is a creditor, who has 
furnished tie wife with "neces&ries" for her sup- 
port. Uj|*r this common law "necessaries doc- 
trinej^nusbands have been held Hableto creditors 
^or necessaries purchased by wives. 103 ' * 

As with the duty of support, however, this legal 
doctrine does not give the, wife any effective rights. 
It does not increase her ability to make purchases for* 
which her husband would be held liableTbue to the 
burden. of litigating to enforce the husband's duty, 
many merchants are not willing to extend credit to a 
woman in her own name for the purchase of 
necessaries; store owners often require the husbancj 
to sign before credit will be granted to the wife 104 
The Supreme Court of the United States and State 
courts have alrieady signaled. the unconstitutionality 
of laws imposing different financial responsibilities 
on marriew individuals solely on the basis on 
whether they are female or male. 105 Many States 
have, addressed the inequities inherent in the com- 
mon law scheme an3\enacted statutes that require, 
both spouses to support each other according to 
their res^ctive financial means and neec 
family expense laws making both spouses 

ble to creditors for family purchases. 107 
2 _ _ 

See. e g, Commonwealth v George, 358 Pa 1*8, 56 Aid 228 (1948). 
McGuire v McGuire. 157 Neb 226. 59 N.W 2d 336 (Neb Sup Cfc 1953) 
The court in McGuire stated, t 

As long as the normals maintained and the parties are livipg as husband 
and wife it may be said that the husband is legally supporting his wife 
and the purpose of the marriage relatiop is being earned Out 59 
N W 2d at 342 Sec also Paulson, "Support Rights and Duties," 
Vandfrbilt Law Renew (m*>),vo\ 9, pp 709,719 
tw id 

This rule flows directly from the husband's supposed obligation to 
support%his wife. The law presumed that the wjfc incurred liabilities for 
necessaries because the husband did not provide her with money to buy 
needed goods and services Therefore, it became the husbandJs duty to 
reimburse the creditors who furnished these ite^i to his wife Jersey Shore 
Medical Center- Fitkin Hospital v Estate of Baum, 417 A 2d 1003, 1005 
(£*J Sup Ct 1980) 

»•* Judith Areen, Cases and Materials on Family Law (Mtneola, N.Y The 
Foundation Press, 1978), p. 73 

SccLXJff^T)rT,440 U.S. 268(1979) (statute under which husbands, but 
no? wives, tould be ordered to pay alujnony, violates the equal protection 
clause of the United State* Constitution) Sec, also. Manatee Convalescent 
Center. Inc. v McDonald. 7 Family Law Reptr 2181 (Fla Ct App., Dec. 
31, J9sfo; Jersey Shore. 417 A.2d 1003 , 




The Equal Rights Amendment, similarly, will 
require that marriage laws be based on functions 
performed by spouses within the family instead of on 
gende*r. This would leave couples free to allocate 
responsibilities according to their own preferences 
and capabilities, so that husband and wife will be 
responsible to each other to an extent consistent 
With their individual resources, abilities, and the 
type contribution each person makes to the family 
unit. This analysis is consistent with the Reality that 
f ffBnTiage is an economic as well as social and 
t emotional partnership, where each spouse makes 
equally; valuable, albeit different contiibutibns. 108 

The ERA' will not require, however, that a 
husband and wife contribute identical amounts of 
money to a marriage. It will not require that the wife 
* obtain an income-producing job outside the home 
A$ the legislative history of the ERA make* clear: 

The support obligations of each* spouse would 
* be defined in functional terms based, for exam- 
ple, on each spouse's earning power,^current 
resources and nonmonetary contributions to the 
family welfare, .* . .[W]here pne spouse is the 
primary wage earner and the other runs the 
home, the wage earner would have a duty to 
support the spouse . who stays at home in 
compensation for the performance of her or his 
duties. 10 * 

The crucial importance of the homemakefs con- 
tribution to the marriage is expressly recognized in 
the debates and reports that form the legislative 
. history of the Equal Rights Amendment. 110 The 

V Eg. Cal Civ Code §5132 (West Supp 1974). Be! Code Ann tit 13. 
§§502. 506 (Supp 1978), Mont Rev Code Ann §36-103 (Supp 1977), Va 
Code §20-61 (Supp 1979) 

,tT Eg, Colo Rev Stat §!4-6-U0 U973). Ill Ann Stat., ch 68. §15 
(1976), Utah Sode Ann, §30-2-9 (1976). Wyo Stat §20-1-201(1977) 

Eg. Jersey Shore, 417 A 2d* 1003 Recognition of this reality forms the 
theoretical underpinning^ of mantal property laws in the eight community 
property. States and is the major guiding principle behind model legislation 
developed irf 1970, the Uniform Marriage and Divor& Act (UMDA) See 
Krausjtopf, A Theory for Just Division of Marital Property in Missouri," 
Missouri Law Review (1976), vol 41. p 165 The original- UMDA was 
approved by the Commissioners of Uniform Laws in August 1970. It is a 
model act— proposed legislation for the States to enact as they deem 
appropriate— and only becomes the law wtien adopted by a State 
legislature " 

>*■ . Senate ERA Report, p 1 7. 

Ibid See, also, Barbara A Brown, Thomas I Emerson, Gail Falk, and 
Ann E. Freedman, "The Equal Rights Amendment A Constitutional Basis 
for Equal Rights for Women," Yale Law Journal (1971), vol 80, pp 821, 
± 936-954, • 



ERA's mandate that this contribution be recognized 
has been judicially 1,1 and legislatively 1,3 acknowl- 
edged in States that already have equal rights 
provisions in their constitutions. Such legal recogni- 
tion is^ssential for homemakers to gain meaningful 
economic security c/unng and afteV marriage; the 
ER^will give such legal recognition an anchor in 
the Federal Constitution for improving the status of 
homemakers in all States, * 

The ERA^ will accelerate legal recognition # of 
modern marriage as a partnership in which marital 
property belongs to both spouses and the hQme- 
maker's contribution to the marriage is appreciated. 
It wilj also ensure that the persistent jemn^nts of 
sex-biased property laws that severely di&dvantage 
and restrict married women will be eliminated, and 
it will prohibit their reenactment by the Federal or 
State governments. 

How Will the .Equal Rights * 
Amendment Affect Women and 
Childriff Facing Disruption of Their 
Families by Divorce? 

There has been a rising rate of divorce in the 
United States over the past 20 years. The Bureau of 
the Census predicts that if the trend continues, 
almost 40 percent of all marriages will end in 
divorce. 113 This prospect is grim for men and women 
alike, but the reality it signals has its harshest effect 
upon women, especially those who accept the 
responsibility of being a full-time homemaker during 
part or all of the married years. By invalidating sex- 
based stereotypes and presumptions in family law 
and encouraging legal recognition that marriage is 
an economic as well as social and emotional partner- 
ship, the ERA wfll help women facing divorce by 
making the legal system operate more equitably. 

'" See. e.g. DiFlondo v DiFlondo. 459 £a, 641^ 331 A 2d 174 (Pa Sup 
CI 1975) 

"* In Montana, for example, where an ERA is already part or the Slate 
constitution, the support law specifically slates that each spouse must 
support the other to the extent each is able and that support includes the 
nonmonetary support provided by a spouse as homemaker Mont Rev 
Codes Ann §36-103 (Supp 1977) • 

,M U§t, Depa/Jment of .Commerce. Bureau of the Census. Divorce, Child 
Custody and Child Support (June 1979), p 1 (hereafter cited as Divorce. 
Child Custody and Child Support ) # 

M< Foundation for Child Development. Slate of the Child. New York Cttyll 
tJune J 980; pp 45-46, 51-52, see Divorce, Child Custody and Child Support, 
pp 4 5 AimuM onc-ihird uf aii women receiving child support need public 
assistance Divorce, Child Custody and Child Support, table 8. p 14 

See David Chambers, Making Fathers Pay The Enforcement of Child 
Support (Chicago University of Chicago Press. 1979), p 42-50; Saul 
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Economic Survival: Support and Marital 
Property \ , 

Divorce has been recognized as a primary cause 
'of poverty among women and children. 1,4 Studies 
document the^diflerential effect of divorce on 'the 
economic status of merf and women. Even fathers 
• who pay child support are often better off financial- 
, ly after divorce than they were before. 115 In sharp 
? contrast^ many women and children face severe 
economic problems at the time of divorce. * , . 

• Sex*based presumptions have traditionally 
contributed to iniquities wfien>^yorcing spouses 
divide their accumulated plopertT, 'such as the 
house, household goods, and bank Recounts. Such 
. presumptions operate to 'disadvantage most severely 
the homemaker spouse. For example, under com- 
mon law, it was presumed that household goods 
accumulated durjng the marriage and used -by both 
spouses belonged to the husband x>nly, unless the 
wife could demonstrate henfinancial contribution. 116 
This presumption often operated to deprive the 
woman who contributed homemaking services rath- 
er than dollars to the marriage of the property she 
thought had been hers. Simifarly, in some States 
today, the wife's services to her lrtssband's business 
are presumed to be, gratuitous; in these States courts 
will deny a wife's claims for property rights based, 
on the time and effort she has contributed to her 
husband's business. 117 * . 

The ERA would invalidate such presumptions 
and encourage recognition of the economic value of 
homemaker services, a result already accomplished 
in Pennsylvania under its 'State equal rights amend- 
, ment. 118 Relying on the Pennsylvania ERA, the 
State's supreme court concluded that the common 
law presumption of "husband's ownership" of 
household goods could not survive constitutional 
scrutiny. This one-sided presumption, the court said, 
Jailed to acknowledge the equally important and" 

Hoffman and John Holmes, Husbands. Wives and Divorce, pp 27. 31, in 
Five Thousand American Families— Patterns of Economic Progress, vol IV. 
ed G. Duncan and J Morgan, Institute for Social Research. Lniversity of 
Michigan. (Ann Arbor, Michigan 1975) Although the studies show a 
decline in absolute income for divorced men. wh^i income is considered on 
a per capita basts, their economic status often improves Lenore Weitzman 
and Ruth Dixon. "The Alimony Myth Does No-Fault Divorce Make a 
Difference?" Family Law Quarterlfi\9%0). vol XIV. pp, 172-78 
111 DiFlondo v DiFlondo. 331 A,2d at 178. n 10 

Sec Leatherman v Leathcrman, 297 NC 6IS. 256 SE2d 793. 796 
(N C Sup Ct 1979) (wife denied property interest in husband s business 
even though she performed services fur the business, which capitalized 
out of money from their joint bank account, services of the wife to the 
husband of his business arc presumed gratuitous) 
"•"DiFlondo v DiFlondo, 331 A 2d at 179 



<^ften suBstantial nonmonetary contributions made; 
by both spouses. 119 Even where the husband is the 
"sole provider," the court reasoned .that the State's 
equal rights amendment required reCcpgnition of the 
contribution of the homemaker wife and concluded 
that, in the absence of evidence to the contrary it 
must be presumed that the property is held jointly. 120 . 

Thus, the Pennsylvania ERA has already resulted 
in establishing as a starting point in the .division of 
household goods the presumption that t^ contribu- 
tions of the homernaker and the spouse^with a 
paying job are equal. 121 

" «, In addition to dividing accumulated-^xnarital 
t property, divorcing spouses must determine their 
respective responsibilities for alimony and child 
support. 122 The Supreme Court of the United States 7; 
already Has establishechthat statutes imposing differ- 
ent responsibilities in this area on the basis of sex are 
invalid under existing constitutional law.! 23 

Consistent with this rule, many States # have- al- 
ready, either through court decision or statute, 
revised their laws to provide for alimony, or mainte- 
nance awards-for a dependent spouse— regardless of 
whether the spouse is female or male. 124 However, 
few situations ap^where such "sex-neutral" laws 
result m charging a wqtnan with the support pf her 
rformer husband, since the reality is that most 
. < husbands are not economically dependent on their 
■ *wives. The rare cases where courts havejoutid such 
dependency illustrate the fairness of the "mutual 
4 responsibility" doctrine. 125 * 

lia Id. * k *" 

/</.at P9. f80 * ' *t 

Lower courts in Pennsylvania have begun to apply ^hi? rule Jo real 
property as well Sec Bibighaus v Bibighaus, 66 Del 2$|, 288-90 
(Delaware County. Del 1979) - * 

1W Few divorced women are awarded alimony, and fewer still receive^ 
alimony%ayments In 1978.* only 14 percent of divorced woman reported' 
that they were awarded alimony, only two-thirds of those women actually 
received some payment, thearoount averaging about $2,850 Omy osc-half 
of divorced and separated Jemcn with children under 21 were supposed to 
receive child support in 1978„only- one. half of tho* mothers received the 
full amount of child supporKfhat had been awarded Among all mothers 
who^feceived some child support, the mean payment was 52,000**4 S , 
Department of Commerce, . Bureau of the Census. Child Support and 
Alimony, 1978 (advance report/, p I. and table A*p 3 Tlicrc is no evidence 
that this represents any "new" trend data collected by the Bureau^of the 
Census indicate that only 9,3 percent of divorces between 1887 and 1906 
included provisions for permanent alimony, as did 15 4 percent of divorces 
in 1916 and 14 6 percent of those in 1922 Wcitzmari^nd Dixon. "The 
Alimony Myth, Docs No-Fault Divorce Make A Difference^'' p. 1&0. 
i» Orr v Orr^ 440 U S 268 (1979) The Court reasoned that sex could got 
be used as a "proxy" for need and suggested that individualized hearings m 
Avhtch need forX&imony could^bc established would'better fulfill the States 
objective of aiding the "needy spouse " Id, at 280-82. This result does not 
mean truit all women arc now or will be required to pay alimony to their * 
' husband*. Rather, as the Court suggested, tnal Courts wMI now, evaluate the 
.financial position of cach t spouse before making a determination of the « 
amount, if any, of alimony one sjppusc will be ordered to pay the other This 
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Some States have followed similar reasoning in 
Changing laws thfct previously assigned -child sup- 
port duties to fathers only, solely on the basis of * 
sex. 12 * "These States have determined that both 
parents have the duty to support their children 127 
By analyzing the facts on a case-by-case basis, the 
courts in these jurisdictions are in a position to assess 
the financial position of each parent and to award 

r child support realistically. 128 « 

This gender neutrality will operate fairly, how- 
ever, only if a value is placed on the contribution to 
child support made by the custodial parent, who is 
most often the mother^he way the ERA will 

.prpmote this important safeguard for women is 
already seen in States that have added equal rights 
provisions to their constitutions. 12 * While holding 
that the ,State ERA requires that both parents be 
obligated equally to support their children, thes.e 
States are not interpreting such mutual responsifiility 

- as requiring mathematical equality in the monetary 
cpntribution of mother and father. 130 On the con- , 
trary, for .example, one court in a State ERA 
jurisdiction held that courts need to consider the 
importance of the emotional contribute to a child's 
welfare provided by a nonworking custodial parent 
and jiot merely the potential monetary contribution 
that parent might provide if employed 131 

By not automatically imposing a financial support 
burden on both spouses, these rulings have support- 
ed the continued provision of child rearing by 
custodial parents. In fact, one Pennsylvania court 

determination wtll < W"madc on a gender-neutral basis— the critena being 
financial need, not sex Id. at 282-83 

,M Eg. Ariz, Rev Stat Ann §25-319 (1976). Fla Stat Ann §6108 
(Supp 1979), Ga. Code Ann §50-209 (1969), III Ann Slat ch 40 §505 
(Smith-Hurd Supp 1980-81), NJ Stat Ann §2A-34-23 (West Supp 
, 1980-81); NC Gen Stat §50-16 2 (1976). Okla Stat Ann. tit 12 §1276 
(West Supp 1980-81) 

» In Tignor v Tignof. Div No 12601 (Md Cir Ct , Anne Arundel 
County, 1974). for example, the husband was awarded support from his 
wife when the marriage dissolved because he was blind and had relied on 
his wife's financial support during the marriage 

«* Eg. t Ala Code §30-2-31 (Supp 1980). Ha Stat Ann §61 13 (Supp 
1980). Minn Stat Ann §518 17 (Supp 'l98l). Conway v Dana, ^18 A 2d 
324. 326 (Pa 1974) C/ McCrary v McCrary. 599 R2d 1248 (Utah 1979) 
(affirming tnal court's decision modifying divorce decree tg require former 
wife, rather than husband, to pay child support) 
'» Id 

•» £&. Com ex rcl. Wasiolck v Wasiolck. 380 A 2d 400. 403 (Pa Super 
& 1977) 

i» See, for example. Rand v .Rand. 280 Md 508, 374 A 2d 900 ifaW-Cr 
App 1977). Conway v Dana. 318 A.2d 324 (Pa 1974}, Krcmpp v 
Krcmpp* 590 SW 2d 229 (Tex Ct Civ App 1979) <*£js* 
m * Eg. Rand v Rand. 374 A 2d at 905 (parents share res^Jmibihiy for 
parental support "in accordance with their respective financial resources*'); 
£rcmpp v Krcmpp, 590 S W 2d at 230 ("equality does not require that the 
courts, .make equal the amount of financial contribution required of the 
' spouses") See 1978 ERA Statement, pp 24-25 ^ 
»' Com* ex rel Wasiolck v Wasiolck. 380 A.2d 400 
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specifically held that permjM£bga nonw^dUfig par 
cnt to remain at home uittil the child matures does 
not violate that State's ERA. 132 . Ratification of the 
Federal ERA would promote the uniform adoption 
of these principles in all jurisdictions, to the benefit 
of all families. 
* 

Child Custody Determinations , ' 

• In most States today, contested custody determi- 
nations are made on the basis of the "best interest of 
the child" and the fitness of the parent. The analysis 
of the child's best interesl has traditionally been 
clouded sex-based stereotypes ttt presumed that 
the mother was more fit to be th^custodial parent 
than the father, especially when a child of "tender 
years" was involved These sex-based presumptions 
are increasingly "being rejected. 133 

However, sexual stereotypes still operate as fac- 
tors in custody de/isions in some States, such as^ 
Oklahoifia, where the custody preference is tor the 
mother when the child is of tender years and for the 
father when the^chiid is old enough to require 
education and preparation for the'world of work. 134 ' 
Sex-based stereotypes also intrude as .the changing 
roles of men and women are viewed as inappropriate 
by the courts. For example, wome'n who ^work 
outside the home or who attend school have been 
penalized for not conforming to a mother's "proper 
. role." 135% % 

The ERA's clear rejection of sex-based 'stereo- 
types, and the importance of such a constitutional 
mandate to the,, courts, will provide a basis for 
arguing,that such presumptions are invalid. Without 
such overbroad generalisations about a mother's and 
4 father's "proper roloi^to fall back upon, courts must/ 
meaningfully assess the respective households anfi 4 
therefore, act more effectively in the befct interests of 
the child. 4 

The experience in States with equal rights provi- 
sions in their constitutions has demonstrated that 



»" Id 31403 

l " See. e£. Dei Code Ann lit 13, §722 (1974). Mass Gen Laws Ann ch 
208 §31 (West 1958), ND Cent Code Ann §14-0-9-06 (1971). Ore Rev' 
SlU §107 137(1???) 

Okla- Stat Ann tiL 30 §11(2X1976) 
1,4 Axnal court in Iowa, for example, recently denied custody of her sorts 
to a/nothcr attending law school, concluding that the demands of sjudy 
ana (he ability of the father to engage in various activities with the children 
required that the father be granted custody The Iowa Supreme Court 
reversed, finding that the court's conclusions not only lacked evidential 
support, but that the court's award was improperly^based. in part* on a 
stereotyped view of sexual roles thtt .has no place jn child custody 
adjudication The Iowa Supreme Court found that it was in the children's 
best interest that they live with thetr mother In re Mamage of Lmda Low 
Iranak and Erriii James Iresnak* Case No 170^3397. slrfvop (Iowa Sup 
Ct.Sept 17,1980) vf " ; 



kich.nonbiased custody determination mandated by 
k the ERA neither requires nor ^has resulted in 
widespread denial, of custody to mothers. In fact, the . 
Colorado Supreme. Court rejectecf .the contention 
that Colorado's State ERA 136 wawiolated because a 
majority of women in divorce cases were granted 
custody. 137 

How Will the Equal Rights . 
Amendment Affect Women 
Dependent on Pensions, Insurance, 
or Social Security? 

Single women (those whQ never marne'd or are 
now widowed or divorced) cQmprise almost three- 
fourths offcour nation's elderly who a/e living in 
poverty. 138 rOne out of every three single women 
over the age of 65 lias income below the poverty 
rate. 139 Unfortunately, the income protections for 
old -age that individuals can secure from pensions, * 
insurance plans, or social security are not always 
available to women. When they are, the costs aje 
often higher or the benefits are lower for women 
jthan for men.* >^-^ 

The ERA will strengthen the position of women 
seeking income protection tty prohibiting sex-based 
discrimination in insurance, pensions, and retirement 
security programs that involve governmental action. 

The Social Security System . J 

Social security is pur nation's principal program 
for providing income security when earnings are lost 
due to retirement, disability, or death. 140 Although 
over one-half of all social security recipients are 

4 women, 14 ' *the program fails to provide equitable 
treatment or adequate protection for women. 142 
The debate surrounding passage and ratification of 

'the ER^has helped to expose the effects of the 
sociaj&dunty system's perpetuation of'employment 
discrimination and the way it operates to penalize^ 

,H Colorado State Constitution. Art II. Sec 29 * 

,,? {jfeLMarnage of franks. 542 P 2d 845. 852 (Colo Sup Ct. 1975) 

CraFDepartment of Health. Education, and Welfare, Social Security 
and the Changing Roles of Men and Women, (February 1979), appendix C, p 
168 (hereafter cited as Changing Roles) 

fi * One of every three single women over the age of 65 ha* income less 
than the poverty rate of $2,730 per yca*r Ibid . pp. 167 70 , 
" The Social Security Act of 1935, vh. 531, 49 Stat 620 (codified in 
scattered sections of 2, 26, 42, and 45 b 5C ), as amended (1 976 and Supp 
I1L1979) See. also, Changing Roles, p 4 
111 Changing Roles, p 4 

Ibid, pp 10-12 Nearly 80 percent of all female beneficiaries receive 
le*s than $3,300 per year tn social security payments, only 30 percent of 
male beneficiaries receive benefits below this level, Ibid . p 23 
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^ women for motherhood and the time they spend as* 
homemakers. ' ^ 

Full-time homemakers have never been accorded 
any independent social security coverage. The only 
benefits available for women who have not been 
employed in the labbr force are derived from their 
husbands work. Jhe economic value of a woman's 
work as homemaker is ignored If she becomes 
disabled, her family maynot receive benefits in the 
same way it may when the wage earner becomes 
disabled. 143 §ince she is not credited with any 
retirement benefits in her own right, her eligibility to 
receive social security is linked permanently to her 
husband's status, is limited to a ceiling of 50 percent 
of his basic benefits, and commences only after he 
retires. 144 If she experiences mandatory "retirement" 
because of widowhood 6rdivorce, this total depen- 
dency is likely to leave her without adequate income 
in her old age and in some* circumstances may leave 
her without any income at all. 

If a homemaker is divorced, the most she can 
receive under social security is half of her former 
husband's benefits (while he receives 100 percent), 
hardly ever adequate to support her living alone. 145 
If he chooses to work beyond r^rement age, she ^ 
must survive -without any payments during that ' 
period. 146 If he chooses to retire early, her maximum 
benefits may be reduced. 147 If the marriage lasted 
less than 10 years, she would not even be eligible for 
these inadequate benefits. 14 * \ 

• A widowed homemaker is not entitled to any 
benefits at all until\he reaches 60 years of age, 
unless she is still caring for minor children 149 or is at 
least 50 years of age and disabled. 150 , The average 
monthly benefit received by disabled widows in 
1978 was only S166~Qr $1,992 j)er year 151 Since 
few widows receive pnvate pensions, the resulting 
poverty often is inescapable. 152 

The woman employed in the paid labor force must 
choose between taking benefits based on her own 
work history or as a dependent/ based upon her 
husband's earnings. 1 " Often because of the 'job^ 

,4* 42 USC §423(t)(I9?6) See. also. Garrett v Secretary of H E W„ 397 
F Supp 400 (D Va Wft. Changing Roles, pp 11.27-28 
42USC §402fl>X2) (1976 and Supp HI 1^9) 
* >" Id See al«o President's Commission c\f\ Pension Policy, Working 
Women. Manage and Retirement, p 6 (August 1980), Changing Roles pp 
23-24* 

*** 42 V S C $403fl» (1976) Sec Changing Roles, p 24 
'« 42 V S C ||402(q) (1976 and Supp 1979) 

"* 42 USC §402(bXIXG)(Supp 111 1979) Sec. also, Changing Roles, p 

»" # 42 USC 5§402(cXlXB), 402(g) Su PP 1,1 1979) * ,so 

Changing Roles, p 14 % I 



segregation of women in lower payinjypbs; women ^ 
find that dependent benefits are higher tHan their 
own. 154 This problem is compounded by the fact that 
women who take time out 'of the paid labor force (or 
work part time) to providechild care and homernak- 
in§ services for their families are penalized for 
motherhood, since their social security benefits are , 
based'on average lifetime earnings lower' than those 
$i men who work uninterrupted in the paid labor 
force. - As a result, the average monthly benefit 
received by Suffmeh retiring in November 1978 from 
work in the paid labor force was only S2 1 5, less than 
two-thirds of the jiverage payment received by male 
retirees. 155 Many women, therefore, forfeit their own 
contributions, collecting dependency benefits in- 
stead. 'Diese women find themselves in- the same 
vulnerable position as the woman who never __ 
worked'lsnhe paid work force. 
3 These mkjor inadequacies and inequities of the 
social security system— the burden of which* fails 
most heavily on women— are^ue in large part to the 
sex-based assumptions underlying the program, that 
the family consisted one "individual breadwinner" 
(the husband) and "dependents" (the wife and 
children), and that djgpendents need (or have earned 
the right to) less income security than "individual , 
breadwinners." These assumptions fail to recognize 
the value of work'm-the home and the discriminato- 
ry wage structure in the labor force. They a]so fail 
to reflect the diversity of family roles played by 
women today, some ^married women are lifetime 
homemakers, others are paid workers throughout 
their 4ives, still others play both roles during 
different times in the marriage, and many divojeed 
and widowed women return to work afyir their 
marriages end, 15 * > 

.The U.S. Department of Health, Education, and 
Welfare issued a comprehensive report in 1979 with 



42US<?$402(eXlXB)(!976) 
'*' Changing Roles, p 28 | 
,M Ibid . P 25 , 

»" 42 U S C §§402(aXbXl976) See also Changing Roles, pp 4-5. 10 
,M Ibid 

,rt Changing Roles, p 10 

Ibid » p 1 Some of the inequities providing differcnC dependency 
benefits to male and female defend cnts-buf not all-have been eliminated 
Ibid pp 14-19. President V Commission on Pension Policy. Working 
Wjmen. Marnage arid Retirement. Appendix A, (hereafter cued as Working 
Women. ) Bui the more subtle and devastating discrimination against 
women in social security persists 
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recommendations targeted at major reform of the 
system. 157 These proposals, and- changes 'recom- 
mended by others, 158 reflect not only a rejection of 
the inherent unfairness of vvjomen forfeiting their 
own contributions to the system, but also a clear 
recognition of the economic as well as social value 
of the homemaker services. 

As discussed above, the ERA will provide a 
constitutional, basis for urging recognition of the 
value of the homemak^f's contribution to a mar- 
riage. Ratification Xvill keep the pressure on > 
Congress^ to adopt reform legislation designed to 
eliminate the social security system's inequitable 
treatment of women. 

Pensions^pd Disability Insurance 

, Women often are not in a position to purchase 
disability insurance and pension plan coverage, since 
they .are concentrate in homemaking, service, and 
clerical jobs 1 " that usually are not accompanied by 
any insurance benefits program and have a low rate 
of pension coverage if available. 160 Federal Jaw 
regulating private pensions allows provisions that 
result ^in a loss of^ benefits by women. 181 The 
discrimination wprnen face in employment* is thus 
perpetuated in retirement. As a result, men are twice 
as likely as women to be covered by pensions. 162 
1 WHere coverage is available, many wdmeo are 
required to pay higher premiums than their male 
coworkers to acquire the same benefits, 163 thereby 

'*» Changing Roles. * ^ t 

,M For example, legation thai would provide social security credit for 
individual* who perform homemaker services has been introduced in past 
Congresses Ibid p 104 
,M The Employment of Women, p 7 

%m Naomi Naicrman and Ruth Brannon. "Sex Discrimination in Insur- 
ance," in U S., Commission on CmJ Rights, Consultation on Discrimination 
Against Minorities and Women tn Pensions and Health, Life and Disability 
Insurance (ApnJ 1978) pp 473-74 (hereafter cited as Consultation on 
Discrimination in Pensions and Insurance) ^ 

For example, the Employee Retirement Income Security Act of 1974 
(ERISA), which governs private persions, permits employers to require an 
employee to work 10 years before being entitled to a pension* and to work 
at least 1,000 hours m a year before entering a plan 29 L- S C 
$§!052UX3*A>, !053<aX2xA> ^97^ dlia d v anuges women who 

enter and leave the work forte to devote time to child-rearing responsibiii* 
ties. Working Women, p. 37, appendix C. pp ?*M1 
lw Ibid, p 31 * * 

'"For example, one 19"*4 study demonstrated thai women were whargtfd 
premiums one and a half times higher than those charged to men in ihc 
**me job classifications Naicrman and Brannon, "Sex Discrimination in * 
Insurance," Consultation on Discrimination in Pensions and Insurance, p 480 
A complainjt currently ^pcndniS before the Insurance Commissioner of the 
Commonwealth of Pennsylvania challenges a disability insurance premium 
charge that is approximately 25 percent higher for female workers tharwt is 
for male employees receiving the same coverage Starcr v Browne. Docket 
No PS0-S- 1 1 (filed Aug, 14, 1980) ' 

*** \ recent New York case involved a pension plan administered by the 
group that administers most of the pension plans covering university 
faculty in the UiMlhd States. The challenged plan paid women benefits 10 
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reducing their take-home pay; other women pay the * 
same premium as male coworkers, but receive lower 
benefits. 164 These disparaties result from the calcula- 
tion of insurance rates according to sex-based actu- 
arial tables which show that women, Qn the average, * 
live longer than men: 165 In some States the use of 
such tables is authorized by the government itself. 1 " 
However, the jusfification for resulting discriminato- 
ry rates often is not supported by actual facts. 167 
t Because of practices such ,as these, worffen in the 
paid labor force and their Tamilms-^fe forced to 
accept inferior co>erage *ftat makes their future 
economic security tenuojaV^ 

The Supreme Court of the United States has held 
that the use of sex-based actuarial tables to compute 
premiums for retirement benefits provided by an 
employer to all employees violates Title VII's ^ 
prohibition against sex discrimination in employ- 
ment. 1 " The Court found that charging women 
higher premiums because of statistic^ showing that 
women on the average live longer than men discrim- 
inated against women. 170 The Court suggested that* 
other classifications more sigmficantly linked to % 
longevity— such as smoking, weight, or physical - 
, fitjifcss— might be used more fairly than the employ- 
ee's sex as a basis for determining rates. 571 The effect 4 
of this decision is limited.^^pwever, since l&apphes 
only to employer-operated insurance plans and nor 

percent lower than benefits paid to men Spirt v Teachers lasurance and 
AanttffrAAsociation. 475 F Supp 1298 (S D NY 1979) See also EEOC 
v ColbyvCollege. I8EPD @8734 <Ui Cir , 1978h Peters v Wayne State 
University. 21 EPD @30.344(D Mich 1979) 

ltt Notflf "Challenge to Sex-Based Mortality Tables in Insurance and 
Pensions," Women's Rights Law Reporter (Fall/Winter 1979-80), vol 6. pp 
59-64 • 
*** In inviting proposals for a pension plan lo cover State employees, 
Missouri instructed" bidder^ to list payout benefits and premium rates for 
males and females Missouri, Deferred Compensation Commission, Invito* 
uon for f%posalsfor the $ta* of Missouri Dcfft&d Compensation Plan for 
' Public Employees (May 1 979) Sec also Mo Rcv^Stat, § 1 04 330 ( 1 969) » 
" T In the 'area of health and disabling insurance, for which women arc 
charged higher premium there ts evidence Jfiat women have shorter 
hospital stays than men H Donberg. "An Overview Report. Discrimina- 
tion in the Insurance Marketplace and in. the Insurance Business," 
Consultation on Discrimination tn Pensions and Insurance, p 271 A New 
York State Insurance Department study suggests thai women s daim costs 
for accident -only benefits arc lower than that of men at certain ages hetf 
rork State Insurance Department. Disability Insurance Cost Different tau 
Between Men and Women. {June I976j tcxcerpied in Consultation on 
Discrimination m Pensions and Insurance, p 565 ) 

,M The pension benefits received by women arc typically one* naif of the 
amount of men's benefits. Working Women, p J|. 

m City of Los Angeles Dept. of Water and Power v. Manhart. 435 US. 
* 702, JKM 1(1978) 
'yjd. at 711 See The Supreme Court, 1977 Term." Harvard Law Review* 
tf978), vol 92, pp 299-301 
1,1 See Ctty of Los Angeles. 435 US at 710 
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• to policies taken by individuals) with private insur- 
ance companies. m At least ojie Federal district 
court has already begun to cut back the potential 
effect of this decision by exempting certain employ- 
er plans from Title VITs coverage*. 173 Further, iUs 
not yet clear whether the discriminatory practice 
invalidated by the Cou/t extends ^o unequal benefit 
levels. 

The EltA will provide a basis for extending the 
- , Supreme Court's analysis to certain insurance and 
pensiqn programs not covered by this Title VII 
ruling. It will prohibit sex-based discrimination in 
insurance wherever governmental action is in- 
volved." 4 
* •» » 

pension Protection for Homemakers 

Since the full-time- homemaker typically is unable 
to Secure adequate income protection from pension 
plans or social security, sheis particularly vulnerable ' 
if she becomes divorced. Upon divorce, a home- 
maker may discover that she is not entitled to any 
poison" of the pension benefits in the wage-earner's 
Uarne, even though the pension was purchased with 
. marital income. The Employee Retirement Income 
Security Act (ERISA), the Federal law governing 
private pentfon plans, makes no provision for the 
protection *of the divorced wife's ,rights< 175 Since 
pensions are often the major marital asset, th& 
consequences are serious 

Women married to government employees fare no 
better. In fact, denial of pension benefits to divorced 
wives is imposed by Federal law in some retirement 
programs. The United States Supreme Court recent- 
ly rejectee!* a wife's claim to a portion of' her 
husfctond's railroad retirement benefits, holding that 

Irt i, has been noted. Tor example, that since the insurance industry is left 
free to discriminate and may therefore charge higher rate* to employers 
* who hire a large percentage of women, 4*5 US at 717-18. a burden is 
placed on employers that may serve to uniicrminc equal employment 
opportunity requirements. Sec Mcrwn C Bernstein and Lots G tttlfoms 
"Sex Discrimination in Pensions- Manharts Holding v Stanhart s Dictum. 
Columbia LaJ Renew ( 1978). vol 78,p 124! 

»« Spirt v Teachers Insurance and Annuity Association, 475 F Supp 1298 
(S D N Y 1979) The exempted plans were regulated under the McCarran- 
' Ferguson Act which ' preserves the power of tne States to regulate the 
insurance field except m instances where the Federal Government cxpUca^ 
assume* control 15 U SCA,§§101 1-1015 (1976) 

m tjrtdCT { jU Equal Rights Amendment, the concept of what constitutes 
government kiion in this area wfl be enveloped on a case-by-case b&s* 
The irauranciKcommissioncr of Pennsylvania, relying in part upon the 
"strong policy 6f the State's ERA." has invalidated the use of sex-bascd 
. actuarial data in computing a&to insurance rates In re Mattts v Hartford 
Accident and Indemnity Company, Docket No. R78-7-2 (Apr *H. WW. 
unpublished) A similar claim Jhallcngmg sex-based rates in disability 
insurance o now pending bcforciPennsylvaniars insurance commissioner 
See Surer v Browne, Docket No \80-g-H (f&ed Aug 14, 1980) 

29 USC §1001-1381 H976andSupp !U 1979). See U.S . Department 



ERLC 



the Federal program precludes division of these 
retirement benefits as marital property, even if such 
division is requiVed by a State's marital property 
law." 6 

A similar claim is now before the Court regarding # 
Federal military retirement pay. t7 \ The United 
States Government has taken the position that ' 
military retirement benefits are not divisible,"* 
thereby denying to 'military wives a*share of the 
pension they helped to build. The net result of such 
restrictions* that, upon divorce, many women are 
accorded nq rights to share ip the fruits of their joint 
labor, although they have spent* their married Jives ^ 
, building families an4 working toward a secure 
retirement, but were unable to earn pension credits • 
in their own name. % 

Here again, by providing an impetus for recogniz- 
ing the value of homemaker services, ratification of 
the ERA will encourage legislative action in this 
area to protect women in divorce." 9 The ERA will 
strengthen th^view of pensions as marital property 
to which the hmnemaker spouse made a nonfinancial 
but nonetheless (valuable contribution 1 



Hoyv Will the Equal Rights- 
Amendment Affect Opportunities for 
Females in the Nation's Schools?. 

Evidence abounds that our Nation's public 
schools in many instances do not offer equal 'oppor- 
tunities ;o < females ajd* fiiales as students or as 
employees. 1 * 0 /The Equal Rights Amendment will 
require public-supported schools' at all levels to 

of, Justice, The Pension. Ameycan Pension System from the Viewpoint of the 
Average Woman, p 47(1979) Thedivi«biIity,ofpnvaicpensions is a widely 
. litigated issue See, e.g. Johnson v Johnson, 5 F L-R 2045 (Ca, Ct App A 

1979) ; cert, dented. 48 U S L W 3452 (19S0h General Dynamics Corp v 
' Harris, 5 FLR- 2644 (Tx, Civ App 1979) Sec aUo Qili ^Bass, 

"Update Division of ERISA Pensions and Other Benefit Plans, 6F,L K 
4001(1979)' 

• f « rfisquierdov Hisquierdo. 439 U S 572(1979) 

*g$|carty v Mj&arty, rew granted. No 80-5. 6 F L R 2945 (October 21. 

1980) " „ 

Bncf s for ccrtioran for the United States as Amicus Curiae* 6. Cose v 
:ose # No W-IWH pet. for cert filed MiT 19,1980) 
^Ss, recent reform measure amending the Foreign Service Act provides 
some ngtos to pension benefits for former spouse* of Foreign Service 
-personnel Put) L No 96-465. 94 Sfal. 2079, 2102, 2113 (l980Xto be 
codified at 22 U S C §4054), In addition, several similar measures, such as 
H R 2817 (Military Retirement Income Equity Act) and H R 2818 (Civil 
Service Retirement Income Equity Act), were introduced in the 96th' 
Congress, but died without being passed | 
im See generally Presidents Advisory Committee for Women. Voices jor 
Women (Washington. D C. Government Printing Office, 1980) pp 23-47. 
^ 1978 ERA Statement pp 14-16 ' 
... 
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, eliminate regulations ^and official practices that 
discriminate against females. 181 It will provide the 
constitutional basis for requiring public schools to 
eliminate the present effects of past purposeful 
discrimination. It will commit the country to the 
principle of equality so girls and boys can learn from 
the Constitution that tfiey are considered equals 
before the law. t 

As students, boy* and girls in public elementary 
and secondary schools continue to be steered into 
courses that reflect outmoded traditional stereotypes 
about* a "man's yvorfd" and "wompn'g work/* Al- 
though this division is breaking down in the adult 
world, traditional i?Ieas still survive* regarding the 
suitability of school courses for boys and girls. 
Enrollment patterns of males and females in public 
vocational education continue to 6e overwhelmingly 
sex segregated U2 In the city of Philadelphia, girls 
are precluded from attending an all-male public 
academic high school with superior science facili- 
ties, 1 * 3 Course materials used by students throughout 
the Nation reinforce the stereotypes about male and 
female roles. IM 

A number of Federal and State laws have been 
. enacted 30 address gender-based inequities in educa- 
tional institutions. Title IX of the Education Amend- 
ments of 1972 prohibits many forms of sex discrimi- 
nation in federally fundec^schools. 1 * 5 The Federal 
.Government also provides funds for affirmative 
efforts to encourage sex equity. 1 * 8 In several States 
as well, statutes expressly address the >ssue of 
educational equity, t8T or constitutional provisions 
may be felted upon to achieve sex equity in educa- 
tion. 1 ** But the extent of coverage varies widely. 
Title IX, for example, applies only to schools that 

i 

Senate ERA Report, p. 17 The legislative history also makes clear that 
the EfLA will not require that dormitories or bathrooms— m schools or 
anywhere else— be shared by men and women Ibid 

See Laurie Harmon and Peter Dahl, Executive Summary of the 
Vocational Education Equity Study {Palo Alto, Ca^f American Institute* 
for Research. 1979>, ^melncan Civil Liberties Union Foundation of 
^Georgia, Vocational Education Monitoring Project,*- 77je Unfulfilled Prom- 
ise of Vocajional Education. A Look at Sex and Race Equity tn Georgia 
{1980) 

,M Vorchlitimer v School District of Philadelphia 32 F 2d 880 (3d>Gr 
1976), affd\ 430 U,S. 703U 977). See Andrea Novicf and David Griffiths. 
"Sex Segregated Public Schools- Vorchheimer v. Sch«>J District of 
Philadelphia and The^adn-ial Definition of Equal Education for Women, 
Women 's Rights Law Reporter (1978), vol. 4, p 79. 

M See Lenorc J Weiumafl. Sex Role Soctaiaauon tNew York May field 
Publishing Co . 1975>. U S., Commission on Civil Right*. Characters tn 
Textbooks. A Renew of the Literature ( 1980) 

,M 20U.S.C §1681-86(1976) 

,M Scc.e*. 20US.C §01866,2301 2380 (1976 & Supp. Ill 1979) 
»" £g.. Wash. Rev. Code Ann. §28A.85 010-900 (Supp. 1980-81); Mich, 
Comp Laws Ann Sec 37 2401 (1976). N J Stat Ann §!8A^6-20<1973) 
,u Mass. Const, pt. I. an I, Pa Const. art. 1, §28. 



accept FSderat 'financial aid. 189 Its prohibition of sex- 
segregated admiS3ions policies does not apply iq 
public elementary of secondary schools, 1 * 0 and it£ 
prohibition of sex bias in athletics programs does not 
cover all sports. 191 Moreover, a Federal district 
court in "Michigan recently held that Title IX did not 
extend tcTathfolc,teams that Were not direct recijjy- 
ents of -Federal^ financial assistance. 192 In some 
States — bUPhbt all — school admissions policies ex- 
cluded Vronf Title IX's nondiscrimination rule are 
subject lb StateJaws prohibiting sex bias. 193 Few 
%State and local educational agencies have funded 
programs to promote sex fairness. 194 

Wh^rctrje provisions of Title IX do apply, serious 
implementation and enforcement problems limit the 
statute's effectiveness. 195 A school that refuses Fed- 
eral dollars is not_bound by Title IX's mandate for 
equality. Moreover, schools continue accepting Fed- 
eral funds while not implementing the basic require-? 
ments of Title IX, encouraged by the weak record of 
Title IX enforcement. 198 The first set of regulations 
implementing Title IX was not promulgated until 
1975, 3 years after the law 'was enacted. 197 Even 
then, schools were generously given until 1978 to 
come into compliance with the provisions concern- 
ing sex discrimination in athletics programs. 198 Wh£rj^ 
many schools did not meet even this delayed 
compliance date, the Federal Government put a 
freeze on investigating complaints and promulgated 
a new policy interpretation at the end of 1979. 199 
Investigation* of a huge backlog of athletic com- 



*** 20U.S.C §1681(1976), 

m /<M1681{aXir • V 

l#1 45CFR §8641(1979) 

,# * Othen v Ann Arbor School Board. 502 F Supp — (ED Mich Feb 
23, 1981) ~ 

,M Conn Gen Stat Ann §§10-15 (1975k Mass Gen Laws Ann ch 
76. §5 (1972); Wis Stat Ann §118 13 (1977) (prohibiting^ingJe sex public 
schools) w - 

,M President's Advisory Committee on Women. Voices for Women, p 29 
m U S , Commission on Civil Rights, Enforcing Title IX (October J980) 
,M Ibid., pp 2-3. 

4? C FR Part 86 (19-»5) Regulations promulgated by the Department 
of Health, Education, and Welfare (HEW) became effective June 4, 1975. 
See also Sow Legal Defense and Education Fund* Project on Equal Education 
Bights* Statted at The Start (Washington. D.C.. 1977) Other agencies with 
enforcement responsibilities still had no regulations more than 6 years after 
Title JX became law. See National Advisory Council on Women's 
Educational Programs, 77ie Unenforced Law. Title JX Activity by Federal 
Agencies Other Than HEW '(19.78). , 

lf * U.S , Commission 1 on Civil Rights, More Hurdles to Qear ( 1 980). p. 31 
44 Fed. Reg. 71413 (Dec. II. 1979). 
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plaints has just recently begun— 8 years after Title 
IX became law. 200 The enforcement record to dat^is 
hardly an inducement to compliance, 

In the meantime, sex-bias6d education practices 
such as athletic programs thai might have survived 
Title' IX scrutiny because of the. statute's loopholes 
and poor enforcement record have been invalidated 
by ^Federal and State courts relying on the 14th 
t amendment 201 and State ERAs. 203 Bui not all States 
"liave their own constitutional equal rights provi- 
sions, and the 14th amendment cannot be viewed as 
the solutjon to loopholes and enforcement difficul- 
ties under Title IX or other Federal or State 
statutory ^schemes. In addressing % 14th amendment, 
challenge to a public school's sex-biased admissions 
policy, one district court judge complained, 

A lower court faced with [*he Supreme Court's 
post-1970sl line of gender discrimination cases 
has an uncomfortable feeling, somewhat similar 
to a [player at] a shell g&me who is not 
absolutely surefhere is a pea. 203 

* 

The ERA will give courts a firm handle for 
deciding constitutional challenges no sex bias in* 
public schools. Although the ERA will apply only 
to educational institutions where governmental ac- 
tion % invblved, it 4qp net incorporate the narrow 
prerequisite of Federal funding to trigger its applica- 
tion nor dqes it incorporate the loopholes of the 
various State and Federal statutory schemes. Thus, 
%r example, educational programs that involve 
State or local action would be subject to tfte equality 



'How Will the Equal Rights 
Amendment Affect Women In the 
Military?* * > . 

Under the proposed Equal Rights Amendment, 
women will be assured the equal treatment in the 
military currently denied by the Federal Govern- 
ment, This discrimination creates serious barriers to • 
educational and employment opportunities for wom- 
en, jeopardizes *-t^i5. women who must serve in 
dangerous^ military situations without the training 
and support essential to effectiveness and survival, 
And perpetuates harmful, archaic, *and overbroad 
stereotypes arpout the capabilities of women and the 
role of men aad women in society, ^ 

• More than!l50,000 American women serve in the 
arm^d forces' today, 205 carrying on the proud tradi- 
tion of women in the (nilitary, ' a tradition that 
includes more than 350,000 women who served in f 
the Second World War, 206 200,000 of them' under 
hostile fire.^ 7 Yet theso women, who have been 
'shown to be as efficient and effective as their male 
counterparts, 209 have suffered serious discrimination 
in their jobs. 

The v&ca^ional and specialist job training avail- 
able to women in tile military has traditionally been 
severely restricted, 20 * and a variety of limitations 
placed on women's participation in the armed* 
services reduces the number of jobs to whicjf 
women may be assigned. In 1977, 73 percent of/ll 
'authorized military 'slots were closed t to women 
entity* 2 "* Although justified by the armed services 
as necessary because women are prohibited from 



State or local action would be suoject 10 me cquamy « m-^iy -- , 

mandate of the' ERA. It will be more secure than * combat, ^^percent qf these restrictions were 
. . . . ♦ *~ nmQ nH m pnt 204 * not combat refatgOT 1 * 



statutes that are subject to amendment. 204 

-~ v , 

jm ^ x s to Act on Compjainls of Bias in College SpOflO Sew York 
Times, p A=20.Aug II. 1980 V 

E g-, LefTe* v Wisconsin InlerscholastiC Athletic Ass n . 444 r* Supp 
1117 (ED Wise 1978). Fortin v Darlii^lon Little League. 514 F2d 344 
(UtCir 1975) 

*•» Sec 1978 ERA Statement, pp 28 29 , 

*» Vorchhcimer v School District of Philadelphia. 400 F £upp 326. 340- 
4l'(£D Pa 1975). ;**tf532 Fid 880 OrtlCir 1976). affd. 430 b S 703 
(1977) ^ 

™ Other civil right* laws, such as those affecting school desegregation, 
already have been weakened by amendments limiting enforcement that are 
attached to appropriations bills in or^ to circumvent usual legs at.ve 
processes See US. Commission on Civil Rights. Cml Rights Update 
(November 1980) ,o 
™ Rostkerv Goldberg. Civ No 71-I4&0. slip op atW(lLD,|Pa July.18. 
19S0). Uay granted, -V S 101 S Ct 1 (July 19, 1980). prob. juris, noted. 
^U S 101 S Ct 563 (Dec h 19*) 

*• U S . Department of Defense, the of Women tn the Military (1977) 
(hereafter cited as UseofWome*m the Military) 
h» Although women serve in jobs such a* nurses, truck drivers, radio 
operators. Of technicians, which arc classified as noncombatant. they have 



ly_!8. 
noted. / 



not combat refat^cTT 11 

served and will continue to serve in combat environments See Goodman/ 
"Women. War and Equality An Examination^^* Discrimination in the 
Military." Women's Rights Law Reporte/{M9). vol 5, pp 243._259 * 
(hereafter cited as "Women. War and Equality") 

One tndication of tfieif efficiency/and effectiveness is inexact tnat 
women on active duty are being promoted at the same or higher rates than 
men Overall retention rales for women are the same as men. Use of Women 
m the Military, pp 7-8 The exercises tests conduOed b^ the Department of 
Defense document that the field performance of mtn and women under 
normal conditions is equal See US J Army Research Instate, Women. 
Content in UflmForce Development T/t (MAX-wKC) 1-23 (1977), Women 
' Content in the Army, Reforge* 77>ftEF-WAC 77) 1-4 (1978), "Women. 
War and Equality." pp 256-57, * 

*• Ibid., pp 259*52 » , t . tf. 

Use o/JVomen in the Military, pp 15-17 For example, although only a 
percent ofArmy enlisted skills are closed to women, fully 42 percent of all 
billets filled by ^nlisted personnel in the Army are in specialities, skills, or 
units not available to women" [emphasis in original] US. Congress, 
Senate. S Rep No 96-226. 96th Cong , 1st sess , 1979 p %. 
«» Use of Wdmen tn the Military, pp 15-17, see "Women, War and 
Equality." pp 251-52^ 
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Discrimination in the military also results in the 
•concentration of women in lower* paying jobs. 212 
^ /* Officer training programs are closed to women 
except in tokea^riumbers, Women rn the military 
• suffer discrimination in otherjways as well. Some of 
the uniforms and equipment provided by the armed 
services for women fit so poorly "they constitute 
health and safety hazards and are inappropriate and 
nonfunctional." 213 Sexual harassment of female en- 
listed personnel is pandemic, encouraged by the 
discriminate^ environment in the military that 
results frofo the gender-based ^regulations and res- 
trictions. 21 ^ / 

Access to tfie armed services is also restricted for 
women Historically, women were limited by differ- 
ential entrance requirements and by highly restric- 
tive statutory quotas not solely related to combat 
requirements. 213 Despite the removal of some imped- 
iments, 216 women's enlistment is still limited by 
recruitment goals that operate as quotas, 217 Indeed, a 
x Department of Defense study found there are more 
highly qualified women willing to enlist than are 
accepted now . 21fir Because the military is the largest 
single vocational training institution in the Nation- 
offering on the job training at full pay and lifelong 
postservice benefits as well 219 — it has always been 
and continues to be an important route of upward 
mobility 220 In addition, military pay, for men and 
women is considerably higher Than the average 
annual earnings of female high School graduates 
who work full-time year-round. 221 The women who 
are excluded are denied the practical and tangible 
benefits military service provides. The exclusion also , 

»" Usr&f Women in the Military, p 1 

*" V % Department of Defense, Advisory Committee on Women in ihe 
Services, "Spring Meeting Minutes," Recommendation no 4. Field and 
Organizational Clothing. Apr 1-5. 1979 (unpublished) 
,M U S . Department of Defense. Adytsory Committee on Women in ihe 
Services. "Spring Mccling Minutes." siatcmcnt of Donald S Gray, 
"Deparimcnl of Defense * Policy and Position pn Sexual Harrassmcnl," 
Washington DC. Apr 21*25. 1980. pp E-5-E-7 (unpublished). Hearing 
on Sexual Harrassmcnt in ihe Military Before the Subcommittee on 
Military Personnel. House Armed'Scrvices Gomm , 96lh Cong, 2d sess 
(Feb 12.1980). 

j- "* Women were restricted by sialute to 2 percent of total enlistments in the 
armed forces until 1967 The Women's Armed Services Integration Act of 

t 1948. Pub L Mo 625. ch 449, §102, 62 Stat. 357 (1948) Although this 
restriction was removed by Pub L No, 90^130, §J(9XH). SI Stat 375 
(1967). the represeniason of women in the armed services by 1985 is 
projected at only 12 percent Presidential Retommenduuons for Selective 
Serrice Reform, A Report to- Congress Punurant to Pub, L So. 96-107 (Fch 

, J I, 1980), p 42 Sec also Use of Women tn Vie Military, p. 4; "Women, War. 
and Equality." p 55 j 

*** Id., Sec also Pub L No j6-290, §§1, 2. 88 StaL 173 {May 24, 1974). 
"'US. Congress. Senate, Fiscal Year 19S2 Authorisation Request- 

er Army Total Manpower Hearing before the Manpower and Personnel 
Subcommittee of the Armed Services Committee 97th Cong, 1st sess,, 
t Feb 26, !981, testimony of William Clark, Acting Assistant Secretary for 
Manpower ana* Reserve Affairs (unpublished transcript), 



denies the full citizenship and,political rights histori- 
cally intertwined with dietary service. 222 Thus, 
under the present system, women are seriously 
disadvantaged both in enlistment and once they are 
the service. 

The ERA wiH make illegal the gender bias that 
remains in the military, which currently ^limits 
opportunities for women $nd the contribution they 
can make to our Nation. It will require that the 
government allow men and women to be assigned* 
m and to serve on the basis of their skills and abilities 
and not on, the basis of stereotypes and generaliza- 
tions about their roles and capabilities. 

The statutory prohibition. against women serving 
on naval/ships jpas already been invalidated under 
the equal protection component of the fifth amend- 
ment, 223 as has an all-male military draft registration 
plan. 224 In the draft registration case, Rostker v. 
Goldberg, which the United States Supreme Court 
has agreed to review, 225 the Government attempted 
to justify the exclusion of women by arguing that the 
presence of farge numbers of women wouM hampej ( 
military flexibility in time of mobilization. Soundly 
rejecting this, the district court pointed to testimony 
by the Director/^ the Selective Service System and 
representatives of the Department of Defense that 
the inclusion of women in the pool of those eligible 
fof induction would increase, not decrease, military 
flexibility. 226 



*'• Use of Women in the Military, p in Kathleen Carpenter. "Women in 
The Military and TKc Impact of The Equaf Rights Amendment;' testimony 
before the Illinois House Judiciary Committee. Apr. 30. 1980 (unpubl- 
ished)^ 6 

*'* These benefits include loans and scholarships/or education, insurance, 
health care, dependent benefits, and veterans preferences* in public 
employment See, eg: 5 USC §§3309 (l976)(cmployment), 38 U.SC 
§§610-628 (W6 and Supp 1979) (medical and dental care), 38 US.C 
§1802 (1976) (home leans) Sec, generally, Personnel Administration or 
Mass v Fecncy. 442 US 256, 261 at nn 6, 7 (1979), "Women. War an * 
Equality"), pp , 244-45 ^ 
m Ibid . p 244 

m Vseoj Women in the Military,? 21 , 
m "Women. War and Equality," p 246-48 In Dred Scott v/Sandford t 60 
V S (19 How ) 393 (1857). ihe conclusion that blacks could not be citizens 
the United States was supported tn part by the fact that they, were, 
excluded from the US and State militias. 7<L at 705, %ec Women, War and* 
Equality." p 247. ' % 

m Owens v Brown, 455 F. Supp. 291 (D D C 1978) 
*"* Rostker v Goldberg, slip op 

m Id.. 101 S Ci. 563 • 
"? Id., slip op at 38-39, The court also stated, Tbc recced nffreals that tn 
almost arty conceivable military cnsisxJifcflrmed forces could utilize skills 
now almost entirely concentrated inflhc female population of the nation," 
Id at 39 * 
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In view of the current standard for serializing 
sex-based classifications under existing constitutional 
law," 7 the steadily expanding utilization of women 
in the military, 228 the recognition that women in the 
military enhance our national defense, 229 and the fact 
that dongress has the power today to drafHvomen, 
it is likely that the issue of the all\male draft will 
soon become moot. 230 The U.S. Supreme Court 
could establish this if it affirms the district court's 
decision in Rostker v. Goldberg that an all-male 
registration plan is invalid under the Constitution's , 
equal protection clause. In any event, however, the 
application of the ERA is clear: women may not be 
excluded -from the pool of individuals eligible for a 
military draft solely on the basis of gender. 231 

But neither <tfte £qual protection clause nor the 
ERA will require "fhat all women become^ soldiers. 
The legislative history $ the amendment makes* 
clear that "the ERA will not require that all women 
serve in the military any more than all men are now 
required to- sef ve." 232 Congressional exemptions for 
women and men who are physically or mentally 
unqualified, and deferments for individuals because 

"» Sec e.g. Cfatg v Boren, 429 U S 190 (1976) {to survive scrutiny, such 
classifications "must serve im^>rtant governmental objectives and must be 
substantially related to achievement of those objectives") 
« m US, Department of Defense. America's Volunteers— A Report on the 
AlUVplunteer Armed Services, pp 69-71 (1978) (hereafter cited as Americas' 
Volunteers) Rostker v Goldberg, slip op%t 33. n 25 



of family or other responsibilities, would apply to 
women just affthey have aiways ATJpliwUo men 



Thus the fear that mothers wilLbe conscripted 
from the children into the military service if the 
equahnghis amendment is ratified is totally and 
completelyftrtfounded. Congress will retain ample 
power td create legitimate sex-neutral exemptions 
from compulsory services. For example, Congress 
might well exempt all parents of children under 
18 from the draft, (emphasis added) 233 

With or without the ERA, women are sharing and 

* will share with men the responsibility for military 
servi<3fc.' The determination of -who wi ll b e called 
upon during wartime to bear.the burden of military 
conscription and of actual combat di/ty will fee made 
by Congress and the courts whether or not the ERA 

* becomes a* part of the Constitution. The ERA is 
rreeded to guarantee that women and men are 
accorded equal treatment and 'opportunity in the 
armed forces on the basis of their individual skills 
and abilities. 

* 

**• America's Volunteers, pp 76, IS2, Rostker v Goldberg, shpop/St 41 

See Carpenter. "Women in the Military " 
WI Senate ERA Report, p 13 
»" Ibid ^ - 
»" Ibid 
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2. How Will States Be Affected by Ratification of 
the Equal Rights Amendment? 



The United States Constitution provides that 
powers riot delegated to the Federal Government, 
or specifically prohibited to the- States by the 
'.Constitution, are reserved to the States <*Tthe 
people 234 This exclusive source of States' rights has 
meant historically that *§tates have the power to 
legislate in a wide ^arfetf of areas, notably domestic 
relations, property, and criminal law. 

The Equal Rights 'Amendment willVnot alter this 
basic constitutional structure. States will still be free 
to determine what their laws should say and how 
they should say it, with only one important excep- 
tion. Just as other amendments prohibit States from 
discriminating on the basis of race, so under the 
ERA the States (and the Federal Government) will 
no lorfger be permitted to disadvantage individuals 
by means of any law, government policy* or govern- 
ment practice that discriminates on the basis of 
whether the individual is female or male. 

This is no different from the interplay between 
other Lonstitutional amendments and the power of 
the States. For example, the 15th amendment pro- 
hibits the denial of voting rights on the basis of 
raLe." 8 Nonetheless, States still have plenary power 



. consistent with this nondiscrimination rule and 
legislation secunng # its enforcement 236 and with local 
needs and customs. So, top, trie ERA does not 
change the substance of the State's power; it merely 
removes one possible basis of classification — gen- 

f der— from almost unlimited variety of available 
options. 237 

The ERA does not concern tjje private activities 
and personal lives of citizens. The issue is whether 
governments— Federal, State, and l6cal — should 
have the right to discriminate against an individual 
solely because of hftbther sex. Even with respect to 
sex-based classifications, the prohibition is not abso- 
lute where other constitutional rights, . such ^1$ 
privacy 238 and religious free<Jom, 239 ^re concerned; 
or where the classification is narrowly (drawn con- 
cerning physical characteristics unique to one sex, 240 
or where it is necessary to remedy past^iscrimina- 
tion to assure actual as well as theoretical equality. 241 

Section 2 of the ERA, which gives Congress the 
power to enforcVthe amendment by appropriate 
legislation, is worded almost identically to sections 
found in eighteother amendments to the Constitu- 



te determine the fnethod and manner for voting, tion. 242 It gives Congress the authority to act under 



»J US Const amend X 
»» U S Cowt amend XV. 

m Voting Right* Acj of 1965. as amended. 42 U,S,C 1973-I973p (1976 St 
Supp III 1979) *• 
*** The range of classifications available in any given situation depends on 
theAUbject matter to be addressed by the law For example, in the interest 
of promoting traffic safety, a State may classify on the basis of frequency of 
road use, past driving record, or condition of vehicle, but it may not impose 
limitations on drivers oji the basis qf whether they arc female «r male. In 
other wofdS, the law may make different rules for some people than for 
others on the basis of the activity they are engaged in or the function they 
perform. Brown and others. The Equal Rights Amendment. A Constitu- 
tional Basis for Equal Rights fdr Women," pp. S7 IJ89, , 



m Sec. for example, Senate ERA Report, pp. 12, 17. 

*** Chicago, Council of Lawyers, "Position Paper, The Equal Rights 

Amendment." pp 9- 1 1 (May 1980). 4 * 

'** Senate ERA Report, *p 12 The narrow "unique physical characters* 
ties" exemption would permit, for example, laws that regulate sperm banks 
or provide programs for. prenatal care Brown, and others. "The Equal 
Rights Amendment." pp. 893 ^96 To survive ERA scrutiny, such laws 
must be narrowly drawn and serve compelling State interests Ibid.p 894 
"'.Ibid, pp 904 5 See. also. Washington State Attorney General, Legal 
Opinion No. £(Mar. 17. 1976) 

*° US, Const amend Xlll. XIV. XV. XVllI. XIX. XXIII, XXIV, 
XXV L 
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the ERA to change the hundreds of Federal laws^ 
and practices that discriminate agains^ women. 243 
States already have the power to act, consistent with 
the ERA's mandate, no special constitutional provi-- 
sion is required to assure this. 

-The ERA recognizes the authority of the States to 
act by providing a 2-year transition period after 
ratification during vyhiqh States can rid their laws of ' 
gender bias without judicial involvement by State or 
Federal courts. The experience of State legislatures 
indisputably prove* .they are capable of enacting 
such change. 244 Some! States have already successful- 
ly conformed their cides to the requirements of the 
amendment, either in anticipation of the Federal 
ERA or in accordance with a State equal rights 
provision. 245 \* I a . 

The 2-year trai^sihon period also provides the 
motivation and focys necessary to accomplish com- 

r prehensiv^ reform. A Pennsylvania court comment- 
ing on the Pennsylvania State ERA noted that 
without it, "total modification of all gender^ed 

=prQvisions probably jwould have been a piecemeal* 
and perhaps not completely successful accomplish- 
ment." 215 Because State legislatures are faced with 
so many pressing issues each session, without the 
ERA some States may never get around to effecting 
all the reforms necessary to ensure equality^ After 
ratification, many States and the Federal Govern- 
ment will be engaged simultaneously in confor- 
mance activity, proyiding a large pool of resources 

'and expertise to assist State legislatures. The ERA 
will also serve as- "a general policy statement 
prohibiting future enactment of gender-based legisla- 
tion." 247 

Under the ERA, States cannot decide whether to 
grant "equaiity of rights," out will have wide 
latitude in deciding how they will grant equality.. 
Where o*pen debate and broad-based ^participation is 

»« Sec Interim Report .US. Commission on Civil Rights, Sex Bias in the 
US,Code(\911) 

*m Sec Brown and and other* The Equal Rights Amendment/ 1 p 910 
"* See. eg., Brown and others Women s Rights and the Low. pp 37-40; 
Note, "Slate ERA** Legislative Reform and Judicial Activism/ Women's 
Rights Law Reporter (1978). vol 4. pp' 227; 232 

Murphy v Harleysville Mutual lm Co . 422 A 2d 1097. 1 105, n 14 (Pa. 
Super Ct 1980) — 
w Mat 1105 * 

«* See , eg.. Lurfdgren v Whitney's. Inc . 614 P 2d 1272 (Wash. Sup Ct 
1980) (court can change common law rule prohibiting wife from recover- 
ing for loss of husband s consortium) Kline v Anscil, 414 A 2d 929 (Md ^ 



necessary to formulate and legitimize change, the 
.legislature provides a good forum. Where a discrimi- 
natory law has its roots in common law or in judicial 
opinions, courts may be ^particularly equipped to 
make the necessary change!* 48 

State legislatures are also free to choose the best 
revisions for statutes that conflict with the ERA. 
Discriminatory laws can either be invalidated entire- 
ly or extended to cover those previously not 
protected , by the statute. A Senate report on the 
ERA stated. "It is expected tfiat those laws which 
provide a meaningful protection would be expanjded 
to include both.mfcn and women. . ." 24 * Conso-^ 
nant with this, the trend in Congress and fn State 
ERA jurisdictions has been to enlarge the coverage 

* of statutes that confer benefits. 250 For example, 

- under Pennsylvania's ERA, a statute granting death 
beftefits to the spouse of a deceased government 
employee was interpreted by the State's attorney 
general to entitle * eligible widowers as well -as 
widqws to payment. 251 So too, Massachusetts' 
"homestead protection" right, previously available 
only to men, has been extended to women as part of" 
the ERA implementation process. 252 

Wher^alaw places a burden on one gender and 
not the other, that law can be invalidated. 253 Thus, in 
Pennsylvania, the prohibition against girls working 
as newspaper carriers, was ended after the State 
attorney f gentral concluded that tl)is practice violat- 
ed the State ERA. 254 

Under the ERA, States will continue to have 
authority-in all areas where they have traditionally 
had it. The only pow^r that States will lose is the 
power to discriminate against an individual on the 
basis of his or her sex. The legal reforms required by 
the ERA produce positive results for each State's 
citizens, unreasonable burdens in the law are elimi- 
nated while benefits are retained and extended 

App 1980) (common law gender-based action for criminal conversion 
held unconstitutional ?nd no longer viable) 

Senate Ek/{ Report, p 15 Sec also Ruth Uinsburg. "Some Thoughts on 
Judicial Authority to Repair Unconstitutional Legislation." Cleveland State 
Law Review (1979), vol 28, pp ^01, 316. Brown and Others, Women's 
Rights and the Law, p 32 / , t 

1978 ERA Statement, pp 10.15,20-21.24-29 . 
M » Pennsylvania Attorney General. Opimon No. 76-6 (Mar 17.1976) 

- »* Mass Gen Laws A/in ch 188. §§1-9 (West 1976), as amended by St 

• 1977,c 79|.§§l-9(WcstSupp 1977) 
» M See Senate ERA Report, p 15, 

**• Pennsylvania Attorney General. Opinion No. 7/(1970 
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3. How Will Courts Be. Effected by Ratification of 
the Equal Rights Amendment? ^ 



The ERA will have a positive effect on the 
judicial s>stem in two important ways. By stimulat- 
ing legislative reform* it will help reduce the number 
of claims ko be resolved in the courts. 255 . Where 
compliance is not achieved through legislative re- 
form, the amendment will give courts cledrer guide- 
posts than currently exist for, deciding sex discrimi- 
nation claims. - .. . * , — 

In the many States where g ande r bias in the law 
,has not been eliminated througfffegislative ^reform, 
victims of this bias have been turning increasingly to . 
the courts, relying on ^existing Federal and State 
constitutional provisions for redress. Unfortunately,* 
most State constitutions do jiot expressly prphibit 
sexdiscnmination, and without the ERA, the Feder- 
al Constitution similarly fails to provide adequate or 
sufc relief ' ^ 

The 14th araejrdmknt to the U.S. ^Constitution, 
most frequently^ tlje basis for sex discrimination suits, 
offers uneven and uncertain protection* against sex 
bias. The ,14th amendment together 'with the 13th 
arid 15th amendments were added to the Constitu- 
tion more tfian a century ago to abolish slavery and 
extend civil rights to blacks 258 at a time wheiw 



*** Seven Stales (Alaska, Colorado. Maryland. Montana, New Mexico, 
Pennsylvania, and Washington) have effected comprehensive code reform 
to comply with their State ERAs, which has eliminated the need for many, 
lawsuits. Note, "StateXuual frights Amendments. Legislative Reform and 
Judicial Activism," iVame n 'i Ri$h Law Reporter (1978), vol. 4, pp. 227.- 
232-^3 

*** William Van Alstync, The Proposed Twenty Seventh Amcn^mcn^ A 

Brief, Supportive Commentary.' Waihijt^on Uruversny Lap Quarterly 
1979),p 200,n 26 r , i ' 

*' Rutjt Ginibufg, 'Sex Equality and the Constitutton, tutane Law 

'Renew (1978). vol 52, pp 452-53 

*** Ibid, p 451 

*** Rostker v Goldberg, JOl S Ct at 3, " 

**• Under the equal protection clause of the 14th amendment, laws that 



women were denied such basic prerogatives of 
citizenship as the right to vote, hold property, serve 
on juries, .ancj? practice certain, occupations. The 
authors of the 14th amendment did not intend to 
change these rules. 257 The legislative history of the, 
amendment's equal protection clause provides n£ 
guide for applying it to sex ( discrimination claims. 258 
" The standard de^TetopelJlry the Supreme Court to 
judge such claims under* 'the 14th amendment is 
unclear, both to the Court itself and to other Federal 
,and State courts. Justice Brennan recently noted, 
"The standard of been a subject of 

considerable debate^ ,,2 ^7^^ r ^f* Boren, Justice 
Rehnquist participate^, in this debate, when he* 
dissented from the majority's adoption of a "middle 
tier" standard of review for sex-based classifica- 
tjon 280 , stating that th| standard: 

apparently come^out of thin air. The Equal 
Protection Clause contains no s@h: language, 
and none of our previous "cases adopt that , 
standard. . . .[T]he phrases used [in the stan* 
dard] are so diaphanous and elastic as to invite 

involve fundamental nghu (such as voting or the right to travel) or suspect 
classifications (such as race or alienage) are subject to strict judtcical 
scrutiny.' These laws are upheld only if the State can carry the heavy 
burden of demonfuating that the classification promotes a compelling State 
interest ajid is narrowly drawn Few statutes have been upheld under this 
standard. All other equal protection claims, such as 4 those involving 
economic regulations, survive constitutional scrutiny upon the minimal 
showing of a governmental interest. Most statutes examined under this 
rational basis standard are upheld as appropriate governmental action. 
Gender classifications are treated dilTerentiy from the others. Sex has been 
gwen "quasi 'suspect" status, to survive constitutional scrutiny under the 
equal protection clause, classifications based on sex "must servc^mportant 
governmental objectives and must be substantially related to achievement 
of those objectives." Craig v. Borenr429 UJS. 190. 197 (1976). 



'24 



27 



V 



subjective judicial preferences or prejudices 
relating to particular types of legislation. \ ' . WI 

The equal protectidft analysis -developed by the 
Court for gender discrimination claims is without 
precedent, Jhe Court's creation of an exception to 
the standard for laws U diyines are "compensatory** 
to «women % has only served to compound the confu- 
sion. 2 * 3 

Other courts have had considerable difficulty 
understanding and applying the Supreme Court's 
analysis of gender-bias claims under the 14th amend- 
ment 283 Lower courts attempting to follow Supreme 
Court precedent have analyzed these issues incor- 
rectly^ necessitating additional litigation and reversal 
on appeal. For example, in Wengler v. Druggists 
Mutual Insurance Company* one State supreme court 
judge concluded there is "no identifiable 'supreme 
Law of the Land*. . .by which [lower courts] may 
adjudicate a claim of alleged gender based discrimi- 
natton." 28 * The Missduri Supreme Court in Wengler 
upheld a statute that provided automatic survivor's 
benefits to wives but not to" husbands of workers 
who djed in job-related accidents. 265 Citing Supreme 



benefits to him, the Supreme Court of-the United 
States reversed the State court's decision. 288 ' 

In contrast to the uncertain and unsteady develop- 
ment of 14th amendment sex discrimination jurispru- 
dence, courts called upon to interpret tne ER£*will 
have two major, sources of guidance: the amende 
ment's extensive legislative' history and the experi- 
eifl^ of those States that have added equal rights 
provisions to their State constitutions. 

After 49 years in Congress, the ERA was adopted 
with an ample legislative history specificially de- 
signed to guide the courts in their application of the 
amendment. Both the Senate and House of Repre- 
sentatives held hearings, 26 ' issued comprehensive 
committee reports, 268 and engaged in extensive floor 
debates 289 on the meaning and effect of the amend- 
1 ment. , f 

Judges and legislators will also be able to look to 
precedents established by the courts in those States 
that already have enacted State ERAs similar to the 
proposed Federal amendment. 270 Some of these 
courts have had as much as 10 years' experience 



with the amendment. In formulating their opinions, 
State courts have closely adhered to the legislative 
history of 'the Federal amendment 271 and th^opin* 
ions o 4 f other State ERA jurisdictions. 272 *ki this 
Commission has already reported, these ppinians 
have greatly benefited both women' and men 273 This 
growing body of ERA jurisprudence will help guide 
courts in interpreting the Federal ERA. 
Finally, the ERA will be construed in context 
• ,wrth other rights guaranteed under the Constitution. 
Because- rule& of constitutional. interpretation dictate 
that later * amendments do not abrogate f earlier 
provisions, 274 equal rights for women will have t6 be 

House, Committee orf the, Judiciary, Hearings on HJ. R'es. 35, 208 and 
Related Bills, 92d Cong,, 1st sess. (1971) 

**« US , Congress, Senate, Committee on the Judiciary, S Rep No* 92- 
689, 92d Cong , 2d sess (1972); U S , Congress, House, Committee on the 
Judiciary. Kep No 92-359, 92d Cong.," 1st sess (1971) • 

Eg., Senate debate mCong.Rec.pl 7-9314-72 (1972); 1 18 Cong. Rec. 
pt. 8 9517-40, 9544-99 (1972), House debate }\%Cong. Rec pt 27 35295- 
326 (1971); 117 Cong. Rec. pt. 27.35782-815 (197!) See generally Library 
of Congress, Congressional Research Service, Equal Rights Amendment- 
Selected Floor Debate and Votes, Dec 21, 1974, The Equal Ri*hH. 
Amendment Project* Tile ERA. A Bibliographic Study (Conn • Green- 
wood Press, 1976), pp. 3-32. 

*» See 1978 ERA Statement pp 23-24, notes 27*28, 10-32, 

Sec ibid., pp 23^24; Damn v. Gould, 85 Wn.2d 859, 540 P 2d 885, 889- 
90(1975). ' ' 

*». Sce,e.g.,Randv : kand,374A.2 , d90p(1977). , 
"* 1978 ERA Statement, pp 23-29. A 

«* Townsend v. Edclman, 518 f\2d 1 f6(7th Cir «75). - - 



Court decisions, the Missouri court reasoned that 
the challenged^statute fit the "compensatory** excep- 
tion—because it gave survivor*s benefits to women, 
it was constitutionally permissible. 

The Missioun court, however, failed to address 
the discrimination women suffered as Vvdfkers under 
the statute. In this case, Mrs- Wengler*s labor was 
denigrated by the State because her survivors did 
not automatically receive the full array of benefits 
given to the survivors of similarly situated men The 
State presumed her financial contribution to Be less 
important to her family .than that of a man Recog- 
nizing this discrimination, and the (discrimination 
against Mr* Wengler resulting from the denial of ' 

*" Id it 220-2 ! . {Rehnquist, J , dissenting) 

» In Kahn v Shevin, 416 U S 35! T1974), the Court held that a Florida 
law that offered a $500 property tax exemption to widows but not to 
widowers did not violate the equal protection clause. The Court found that 
the law was designed to compensate women for the economic discrimina- 
tion they had suffered historically. The Court has used \h\% rationale to 
uphold two other gender-based laws. Schlesinger v. Ballard, 419 U.S. 498— * 
(!975);Califanov Webster, 430U.S. 313(1977). < * 

*» Even when the courts understand the standard, they often disagree with 
its validity. Se% Peters v. Nanck, 270 S.E2d 760, 764 (W. Va. Sup, Ct. 
1980) ("Wc are unimpressed with the lineage of the middle-tier approach 
which. .» largely the product of 'result-oriented' decisionmaking."). ' 

Wengler v Druggists Mut Ins. Co , 583 S.W.2d 162, 168 (Mo. SOp. C(. 
1979) (Donnelly, J., concurring) rer'd, —U.S.—. !00S.Ct. 1540(1980). 
*• 583 S.W.2d 162 (1979). 

*• ^00 S/Ct. 1540(1980). • 
w-ys, t Congress, Senate Committee on the Judiciary, Hearings ofc&J. 
' Res, 61 and SJ. Res, *J«W Cong , 2d sess. (1970); U.S. Congress, 
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balanced with other constitutional concerns, includ* * 
ing freedom of religion and the right to privacy. 275 
This means, for example, that the ERA will not 
require the ordination of women priests or the sex 
integration of religious services. * 

The^ ERA will be applied in accordance with 
settled principles of constitutional .adjudication. For 
ej&mple >4 courts*always avoid reaching the constitu* 
tional issue" unless it is absolutely necessary to the 
resolution of the cas^ 276 Similarly, when a court 
finds that one part of a law violates the Constitution, 
it will invalidate only that part of the law; the court 

**• The U S Suprfcme Court has stated that constitutional provisions must 
each be accorded equal difnity in their meaning Ullman v United States,, 
350 US 422,428-29(1956) 

m See Joint Ann-Fascist Refugee Committee v McGrath. 341 U S 123. 



will not formulate a rule of constitutional law 
broader than that required by the precise fact?. 277 
Thus, courts will adjudicate claims under the 
JBRA within carefull) defined parameters and, as 
, described above, on the basis of many years of 
careful analysis of equal rights principles. Those 
who fear that courts will readi unpredictable deci-* 
sions1)ased on a judge's own inclinations and desires 
truly have the most compelling reason to seek 
ratification of the ERA as the best way to assure 
guidance for the judiciarv when it is called upon to 
-decide sex discrimination claims. 

154-55 U950) (Frankfurter. J, loniumngj, Ashwander ^ Tennessee 
\ alley Authority. 297 U S 333, 347 U934) (Brandeis, J concurring) 
*" Sec Morns D Forkosch, Constitutional Law (Mineola. N Y Founda- 
tion Press, 1969). p 72 
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4. Summary and Conclusions 



Three more Stages pjust act to ratify the proposed 
Federal Equal Rights Amendment by June 30, 1982, 
to secAre this constitutional affirmation of equal 
rights fir women and men. The U.S. Commission on 
Civil Rights issues this report and renews its call for 
ratification of the Equal Rights Amendment because 
convietion that the amendment is essential to 
assure equal justice tor women and men under the 
law. ' % ^ 

The Commission is concerned Jthat the lack of a 
clear understanding of the effects of the .amendment 
has confused some State legislators and the public 
alike about the ERA, We believe that this confusion 
stands as a significant barrier to ratification. There is 
brffad-based support for the Equal Rights Amend- 
ment, demonstrated both by public opinion polls and 
the fact that 35 States— representing 72 percent of 
the population— have ratified it. JJowever,'an even 
larger majority expresses support for the principle of 
equal rights* The conflicting responses of those who 
state support for theprinciple pf equal rights but are 
uncertain about— or opposed to— the ERA are 
( difficult to reconcile, since the goal of equal rights 
' can most effectively be secured bytfilding the Equal 
Rights Amendment to our Constitution. The Com- 
mission is certain that with better understanding of 
the fleed for and the positive effects to be achieved 
-by the ERA, those who are truly^coinmitted tq.equal 
rights for women and men will conclude that the 
amendment should have their support. ? 
•The patchwork quilt of laws in the Nation is 
fluttered at all level$ of government witfy provisions 
that sanction discrimination -against individuals on 
the basfejof their sex, such a$ the following: . 
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• State and Federal laws that limit employment 
opportunities for women and operate to deprive 
women of certain jobs. Although of dubious validity 
today, such laws remain in the Federal code and on 
the books in such States as Arkansas, Missouri, 
Mississippi, and Ofiio and may be tacitly enforced 

• Loopholes in antidiscrimination laws, such as 
t hose provisi on? in Arizona, Illinois> and So u t h 
Carolina laws and in Federal employment laws that 
exempt elect^ffofficials from the prohibitions again^/ 
discrimination. Such exemptions leave women who 
are public employees particularly vulnerable to job 
bias. y 

• State laws that define different rights for 
husbands and wives during marriage with respect to 
each other, to their children, to their property, and 
§> third parties. 

• Laws and practices that operate to deprive 
homemakers of economic security during marriage, 
upon divorce, or at widowhood by failing to 
recognize their valuable contribution to their fami- 
nes and society. 

' • Social security provisions premised on sex- 
based assumptions that fail to recognize the value of 
work in the home, the discriminatory wage structure 
in the labor force, and the diversity of roles played 
by women today. 

• Pension provisions that perpetuate discrimina- 
tion in retirement, disadvantaging older women who 
are retired employees. 

• Governmental actidn that denies male and 
female children anV youth equal educational oppor- 
tunities and '^ugejmholes them into sex-segi^gated 

, roles* r " * 
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• Laws and practice* that discriminate against 
women who serve the Nation innhe military. 

In some States arid at the Federal Jevel, legisla- 
tures have begun action to remove sex bias from the 
law . Although all levels of gqvernment are now free 
to promote equal nghts, this piecemeal pCQcess for 
rejJefrm is simply not adequate to, the task, it is 
lengthy at best, producing inconsistent results. Some 
States have barely acted at all, and in others, Jhe 
action has been uneven and could be reversed. And* 
regardfless of State - laws, women and men in all 
States may be victims of Federal laws that continue 
to sanction discnmination.^Equal rights for women 
l]as been on the back burner at all levels of 
government, and it is likely to remain there until the 
Constitution speaks clearly and directly to the issue. 
For the present, no matter where we live, women 
and men throughout America continue fo be disad- 
vantaged by laws and governmental action that 
classify individuals on the basis of sex and deny 
equal rights under the law. 

Ratification of the ERA will securely establish the 
principle of equal rights for women and men in all 
States. It wilf set^a stanHarH nf pqnal dignity Mnrp 



Through legislative implementation and, where 
necessary, the judicial process, the amendment's 
guarantee of "equal rights under law" will bring 
beneficial changes in the following ways. 

• Laws and regulations that presently restrict 
opportunities available to women(throughout the 
labor force would clearly" £e kivalitfr* Ratification 
will place upon legislatures the obligation to repeal 
provisions that limit the jobs womervcan hold. 

• Loopholes would be closed in existfng State 
and Federal antidiscrimination laws, thereby 
strengthening the right of public employees — includ- 
ing those who work for elected officials— to be free 
from sex-based employment discrimination, 

• Laws, and policies that deny women equal 
rights to marital property would be invalid. The 
ERA will strengthen the^cqual rights of married 
women to ownership, possession, and management 
of marital property. " " 

• A constitutional basis would be established for 
recognizing the homemaker's contribution to a 
marriage. The recognitidn of marriage as an eco* 
'nomic as w^ll as social and emotional partnership is 
essential for homemakers to gain meaningful eco- 



nomic security aunng and after marriage. 

• The economic position of women^facing retire- 
ment would be improved by invalidating sex-based 
discrimination in insurance, pensions, and retirement 
security programs that involve governmental action. 

• Government-supported schools at all levels 
would be required to eliminate policies and pra£U^es 
that discriminate against individuals on the basis/of 
whether they are female or male. * / * 

• The military ^would be required to eHminate 
discriminatory policies and practices that presently 
limit opportunities for women and the contribution 
they can make to the Nation. 

On the basis of its study of the Equal Rights 
Amendment, the Commission-on Civil Rights firmly 
believes that ratification of the amendment is essen^ 
tial to achieve equal rights for women and men. The 
Commjssion hopes that this report, together with the 
Statement on the Equal Rights Amendment it issued 
^ in 1978, will help the Nation to understand and 
. support this conclusion. The fundamental guarantee 
of equal^rights under law embodied in the Equal 
^Jfcights Amendment belongs in our Federal Constitu- 
tion. The woma^and men,of this country deserveito 
less than this secure, constitutional guarantee of 
equal dignity under the law. 



the law that cleanly tells government it may not 
intrude upon our lives by imposing rights and 
obligations, upon one sex that afe different from 
those imposed upon the other sex. In doing this, the 
ERA limits the power of government in only one 
important way it will deny Federal, State, and local 
governments the power to discriminate against its 
citizens on the^asis of whether they are female or 
male. 

The 2-year t/ansition period followingTatification 
of the ERA assures that each level of government 
can implement this standard as its legislature deter- 
mines is best. By stimulating legislative reform— and 
moving it to the "front Burner** during a nationwide 
implementation procesy-the ERA*witt help reduce 
the number of sex discrimination claims to be 
resolved in the courts. Moreover, where it becomes 
necessary to turn to the courts beeause a legislature 
has failed to ac-t, judges called upon to deckle sex^ 
discrimination claims will have guideposts under the 
ERA that are sorely lacking today. The court^will 
be guided by the extensive legislative history of the 
Equal Rights Amendment and the experience of 
States that have already added equal right* pfovL 
sions to their State constitutions. — 



28 ~9 



31 



' ft 



- c. • — - 

Statement of 
U.S. commission on 

Civil Rights 
on the Equal Rights 

Amendment^ 
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'"During the legislative 'sessions of 1973 and 
1974, tie legislatures of many stated will have 
before tnem one of the most importao^constitu- 
tional changes of our time — the proposed 27th 
Amendment 



- The Amendment aaTmes" that "Equal ity of ri ghts — 
under the law shall not be denied or abridged 
by the United States or by an* Sta& on account 
of, sex." 

For 16 years, the Commission on Civil Rights 
has been combatting the pernicious and pervasive 
racial discrimination which continues lo divide 
our nation. In 1972, under Public Law 92-496, the 
Commission's jurisdiction was extended to cover 
discrimination on the basis of sex. Sex discrimina- 
tion has been an integral part of the laws, cus- 
toms, and official practices of the United States 
throughout ib history. The Commission believes^ 
that the Equal Rights Amendment" will provide a 
peeded constitutional guarantee of full citizen- 
ship for women, and will assure the rights of both 
women and men* (to equal treatment under the 
laws. Ratification of the ERA is an important and 
appropriate means of alleviating sex discrimina- 
tion—just as the adoption of the 13th' and 14th # 
Amendments was vital to the cause of racial 
equality. * % 

The Equal Rights Amendment passed the 92nd 
Congress by an overwhelming margin^ Withip 
48 hoars after that historic' occasion, six states 



had ratified the new Amendment. Within three 
months, the total had grown to 20 states. Thirty 
statesrhave now approved the Amendment, and 
several states have also passed state equal rights 
amendments. 

The Amendment must be adopted by 38 of the 
50 states, and this must oc?ur within seven years. 
Even after the Amendment is ratified by the 
remaining required s^tes, it will not go into 
effect for twp years. Ratification of the 27th 
Amendments an essential step toward meeting 
this nation's stated goal of equal opportunity for 
every citizen. The Commission hopes and tru^ 
that the Equal Rights Amendment soon will have 
the approval of a sufficient number of state 
legislatures to become an operating part of our 
Constitution: ■ ^ a 

The U.S. Commission on Civil Rights is a 
tempowy, independent, bipartfsan Agency esjab- 
hshed by Congress m 1957 and directed to. 

Investigate complaints alleging that citizens are 
hfting deprived of their right to vote by reason of 



their race, color, religion, or national origin; 

* Study and collect information concerning legal 
developments constituting a denial of equal pro- 
tection of the laws under the Constitutioabecause 
of race, color, .religion, sex, or national origin) 

Appraise Federal laws and policies witF respect 
to the equal protection of the laws because of 
race, "dolor, religion, sex, or national origin; 

m Serve as a national dearinghouse/DMnforma- 
tion in respect to denials of equal protection of 
the laws because of race, color, religion, sex, or 

, national origin; and 

Submit reports, findings, and recommendations 
to the President and the Congress. 

* * 
Members of the Commission 

Stephen Horn, Vice Chairman 
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